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HISTORY OF THE PROCEEDING
On September 22, 2003, Wallquest Inc. (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (respondent), Docket Number C-20031287.  The Complaint questioned an $80,000 charge that appeared on complainant’s April, 2002 bill from respondent.  The Complaint alleged that the charge was to correct a billing error by respondent for the fourth quarter of 2001.
On October 27, 2003, respondent filed an Answer (Answer) averring that respondent was without sufficient information to determine the truth of the averments of the Complaint and that respondent was conducting an investigation into the allegations.

By Interim Order Setting Resolution Conference (Interim Order) dated October 30, 2003, Chief Administrative Law Judge Robert A. Christianson ordered respondent to contact complainant no later than November 11, 2003, to set a time, date, and place for a conference about resolving the case.  The Interim Order specified that the conference must take place no later than December 1, 2003, and that within ten days following the conference respondent must submit a report on the outcome of the conference to Mediator Bruce Bigelow.
By Memorandum dated January 14, 2004, Mediator Bigelow memorialized the fact that a report in accordance with the Interim Order had been submitted.

Mediation apparently having been unsuccessful, by Telephone Hearing Notice dated February 25, 2004, an Initial Telephone Hearing was scheduled for March 31, 2004, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated February 25, 2004.  The Prehearing Order advised the parties with respect to Commission procedure; to include the need for representation by legal counsel, directed the submission of proposed exhibits by both respondent and complainant at least one week prior to the hearing, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the telephonic hearing.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.
By letter dated March 11, 2004, I reminded complainant, a Delaware business corporation authorized to do business in Pennsylvania, of the requirement that it be represented by legal counsel at the Initial Telephone Hearing.
Under cover letter dated March 25, 2004, Priya Sankar, Esquire, on behalf of respondent, submitted three copies of a proposed exhibits for possible use at the hearing.
On March 29, 2004, Adina M. Dziuk, Esquire, entered her appearance on behalf of complainant.
The Initial Telephone Hearing convened as scheduled at 10:00 a.m. on March 31, 2004.  Complainant appeared by legal counsel and introduced evidence in the form of testimony by one witness.  Respondent appeared by legal counsel and introduced evidence in the form of testimony by one witness and the admission, without objection, of three exhibits (PECO Exhibit 1, 2, and 3).

A transcript of the proceeding containing forty-six (46) pages was produced.
The record was closed at the end of the hearing on March 31, 2004.
FINDINGS OF FACT

1.
Complainant is a designer and manufacturer of high-end wall coverings (wallpaper).

2
On July 15, 1999, an electrical contractor employed by complainant contacted respondent to advise that complainant was installing new equipment and needed its electric service changed from 800 Amp service to 2,000 Amp service.
3.
Because complainant’s existing transformer would not have been able to handle the increased load, respondent changed the transformer and the meter in October of 1999.
4.
In 1999 and 2000, complainant replaced one press with two used presses it acquired from a bankrupt German company.  The used presses were made in Italy in 1974 and 1976.

5.
The first of the two used presses was put into service in November, 1999 and the second in late-Summer of 2000.
6.
From November of 1999 until the time the second used press was put into service in late-Summer of 2000, complainant was using its old press and the first of the two used presses.
7.
Complainant never requested respondent to evaluate the anticipated electric costs for the two used presses as opposed to the one old press complainant previously operated.

8.
Due to an error in respondent’s Billing Department, from the installation of the new meter in October of 1999 until March of 2002 respondent underbilled complainant for electric used by complainant.

9.
In April of 2002 respondent advised complainant that it was going to retroactively bill complainant to make up for the underbilling that had occurred.
10.
Respondent ultimately issued corrected billings for the period from August 17, 2001 to March 18, 2002.  The corrected billings increased the amount owed by complainant to respondent by approximately $80,000.00.

DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 PA PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 110 (1982).

The Commission has held, however, that a public utility is limited as to the time period for which it may collect previously unbilled amounts.  In Angie’s Bar v. Duquesne Light Company, 72 PA PUC 213, 217 (1990), the Commission held:
Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  (footnote omitted)  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of underbillings.  Also, while expressly applying only to residential customers, an analogy can be drawn from the four-year limitations contained in the Commission’s regulations at Sections 56.35 and 56.83(7).  We can find no distinguishing factor which would suggest that a different time limitation for commercial customers should be applied.  Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability . . .

In Angies’s Bar the Commission also held that it would be fundamentally unfair to allow a utility to collect interest on the backbilling when the customer did not know that it owed the money and did not cause the underbilling to occur.  Id. At 218.
The instant case is clearly controlled by the Commission’s precedent established in Angies’s Bar.  Complainant here is not culpable for the underbilling; respondent’s Billing Department made the error.  Complainant had no reason to know that the bills it received from respondent for the period from October of 1999 to March 2002 were less than they should have been.  Respondent is entitled to the amount it rebilled for the period from August 17, 2001 to March 18, 2002 (respondent having waived amounts underbilled for the period from October of 1999 to August 17, 2001, apparently as a customer goodwill gesture), without interest.  The Complaint must be dismissed based upon complainant’s failure to prove that respondent has violated a statute which the Commission has jurisdiction to administer, or a regulation or order of the Commission.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this case.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this case is upon complainant.

3.
A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.
4.
A public utility is limited to a four-year period as the time period for which it may collect previously unbilled amounts.

5.
When the customer did not know that it owed the money and did not cause the underbilling to occur, it would be fundamentally unfair to allow a utility to collect interest on the backbilling.

6.
Failure to prove that a public utility has violated a statute which the Commission has jurisdiction to administer, or a regulation or order of the Commission warrants dismissal of a formal Complaint.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Wallquest Inc. against PECO Energy Company at Docket Number C-20031287 is dismissed.
2.
That the record at Docket Number C-20031287 be marked closed.

Date: April 16, 2004





____________________________







Wayne L. Weismandel







Administrative Law Judge

�	Respondent is fortunate that at the pleadings stage of this proceeding complainant was not represented by legal counsel  Respondent’s Answer may well have been attacked as an insufficient denial, hence an admission.  See, Cercone v. Cercone, 254 Pa.Super. 381, 386 A.2d 1 (1978).
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