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INITIAL DECISION
Before

Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On June 23, 2003, Jan Turner (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant alleged that the Respondent had overbilled her and others in the billing period between May 1 and June 1.  The Complainant asked that the Respondent correct her bill and others’, that it pay her attorney’s fees and that the Commission impose a fine on it.


On July 16, 2003, the Respondent filed an answer to the complaint.  It stated that it billed the Complainant at the RH rate and that it had billed her accurately.  


On March 23, 2004, at 10:00 a.m., a hearing on the complaint was convened.  The Complainant did not appear.  The Respondent was represented by Priya Sankar, Esquire.


I delayed the hearing until 10:25 a.m. to allow for a possible late arrival by the Complainant.  Still, she did not appear.  Therefore, I conducted the hearing without her.


The record was closed on March 23, 2004.
FINDINGS OF FACT


1.
The Complainant lives at 42 E. Indian Springs Drive, Glenmoore, Pennsylvania 19343 (Formal Complaint Form). 
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has overbilled her.    


When, as here, the Complainant does not appear and the Respondent was not willing to rebut any allegations in the complaint, the only function remaining to this forum is that of announcing the facts and dismissing the case.

CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Jan Turner against PECO Energy Company at Docket No. C-20030548 is dismissed with prejudice for lack of prosecution.

Date:

April 22, 2004



____________________________________








Ky Van Nguyen







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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