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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions Claudette McAdory, which were filed on March 24, 2004 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Robert P. Meehan which was issued on March 10, 2004. Although her Exceptions were timely filed, the Complainant did not serve a copy of her Exceptions upon National Fuel Gas Distribution Corpor​ation (Respondent).  The Exceptions were served upon the Respondent by Secretarial Letter dated April 15, 2004.  The Respondent filed Reply Exceptions on April 30, 2004.

History of the Proceeding



On June 9, 2003, the Complainant filed a Formal Complaint against the Respondent wherein she alleged a billing dispute and requested that she be permitted to continue paying her monthly gas bills at the rate of $79.00 per month.  The Respondent filed an Answer to the instant Complaint on July 14, 2003, wherein it denied the allegations contained in the instant Complaint.  On October 30, 2003, an evidentiary Hearing was held.  The Complainant participated pro se at the Hearing and the Respondent was represented by counsel. 



At the Hearing, the Respondent moved for dismissal of the instant Complaint on the basis of the issue of the Complainant paying a monthly budget of $79.00 had been previously decided by the Commission. The Respondent based its Motion on the Complainant’s prior Formal Complaint proceedings at Docket Nos. C‑20016526 and C‑20027695.  (I.D. at 7)


On March 10, 2004, the ALJ issued his Initial Decision which recommended that the Motion to Dismiss the instant Complaint be denied to the extent that it was based on a $79.00 per month budget payment, and recommended that the instant Complaint be dismissed for failure to meet the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  
Discussion


The ALJ made 33 Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless expressly or by necessary implication they are rejected or modified by this Opinion and Order


It is important to note that the instant Complaint was not occasioned by an appeal of a determination of the Bureau of Consumer Services (BCS).  
The ALJ pointed out that the basis of the instant Complaint is a prior proceeding before ALJ Larry Gesoff (C-20016526), in which the Complainant agreed to pay the regular monthly budget amount, which was then $79.00 a month, plus an additional $15.00 per month toward the arrearage on her account, in exchange for her leaving the Respondent’s Low Income Residential Assistance Program (LIRA).  In that proceeding, the Complainant withdrew her Complaint and the matter was closed by Secretarial Letter.  


The ALJ noted that the Complainant filed a Formal Complaint docketed at No. C-20027965 alleging, in part, that in her previous Complaint case (C-20016526), there was an agreement that her budget bill was to be approx​imately $79.00 per month plus an additional $15.00 per month toward the arrearage, and that the Respondent broke the agreement by raising her monthly budget.  The ALJ continued that the complaint, at C-20027965 was dismissed for the failure to satisfy the burden of proof.  The proceeding at C-20027695 concluded with the Initial Decision of ALJ Fred R. Nene becoming final without Commission action pursuant to Section 332 (h) of the Code, 66 Pa. C.S. § 332(h).  


Therein, the Respondent was directed to send the Complainant a bill for the total amount of any arrearage resulting from the Complainant’s failure to comply with the payment arrangement established by BCS determination of October 21, 2001, at BCS Case No. 1029847.  The Complainant was to pay that bill within 60 days, and, in addition, she was to pay her regular monthly budget bill, plus an additional $15.00 toward the arrearage on her account.  The Com​plainant’s gas service was shut off for non-payment on June 10, 2003, and has remained off since that time.  


The ALJ dismissed the Respondent’s Motion to Dismiss the Complaint, reasoning as follows:
The prior formal complaint proceeding at Docket No. C-20016526, which was before Administrative Law Judge Gesoff, cannot serve as a basis for granting a motion to dismiss as there was never an adjudication or decision by the Commission in that case.  In that case, Ms. McAdory wished to leave the LIRA Program and she agreed to pay her monthly budget bill, plus an additional $15.00 per month toward the arrearage.  NFG was willing to accept her payments of the monthly budget amount, plus the additional $15.00 per month toward the arrearage, and on that basis, Ms. McAdory stated, on-the-record on April 8, 2002, that she wished to withdraw her complaint.  By letter dated May 20, 2002, the Secretary of the Commission informed the parties that the case had been marked closed.  At the time Ms. McAdory’s regular monthly budget amount on her gas bills was $79.00.
The prior formal complaint proceeding at Docket No. C-20027695, which was before Administrative Law Judge Nene, cannot serve as a basis for granting a motion to dismiss, but for a different reason.  Although Ms. McAdory raised the issue of a monthly budget payment of $79.00 per month in her complaint, and although Judge Nene referenced her prior case before Judge Gesoff, the issue of a monthly budget payment amount of $79.00 was not adjudicated or decided by Judge Nene or the Commission.  Rather, the Initial Decision of Judge Nene, and the Order of the Com​mission, at Docket No. C-20027695, directed Ms. McAdory to comply with a payment arrangement that had been established by the BCS in its determination of October 22, 2001.

Therefore, since the issue of a budget payment of $79.00 had not previously been decided, the on-the-record motion to dismiss the complaint of Ms. McAdory, to the extent that it was based on a $79.00 per month budget payment amount will be denied.

(I.D. 7-8).


The ALJ proffered the following summation of the issue to be considered.
The subsequent complaint proceeding at Docket No. C-20027695, and this complaint proceeding involve an increase in her regular monthly budget amount after her agreement on April 8, 2002.  During the October 30, 2003 hearing in this case, I discussed with Ms. McAdory [Complainant] the fact that monthly budget payments amounts may fluctuate up or down depending on how much gas a particular customer is using, e.g., they will tend to be higher in winter heating months.  Ms. McAdory stated:  “Okay.  I understand exactly what you’re saying” (Tr. 11-12).

Although Ms. McAdory indicates that she understands about the monthly budget payment amount being higher or lower than $79.00 per month, depending on various factors, she is, apparently, unwilling to accept the fact that her regular monthly budget payment amount increased after the April 8, 2002 hearing, at Docket No. C-20016526.  

(I.D. at 9).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Penn​sylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


The Complainant’s Exceptions consist of four handwritten pages wherein she repeated her assertion that she had agreed in the prior proceedings to a monthly budget amount of $79.00.  The Complainant listed five desired outcomes:
1) a clarification on the amount owed; 2) an agreed monthly bill that is affordable; 3) a review of the hearing transcript from one of the preceding cases; 4) review of “confusing bills” and 5) a sit down meeting with all above information for a just decision.



The Respondent rejoins that the Complainant’s Exceptions do not state any factual or legal basis for support.  The Respondent alleges that the Complainant attempts to introduce extra-record evidence through her Exceptions.  


We agree with the ALJ that pursuant to Sections 332(a) of the Code, the Complainant bears the burden of proof in this matter.  Section 332(a) of the Code, provides that the party seeking affirmative relief from the Commission must bear the burden of proof in any proceeding before the Commission.  Since the Complainant’s prayer for relief is to have her gas service restored and be charged a monthly bill of $79.00, she must bear the burden of proof before the Commission.


Our review of the record in this proceeding leads us to conclude that the controversy is rooted in the Complainant’s apparent misunderstanding of the budget payment arrangement.  The Complainant is under the impression that by transferring from the LIRA program to the budget program, her payments would remain at the $79.00 per month payment that was her budget payment at the time of the agreement that she made with the Respondent.  The portion of the Initial Decision cited previously herein, illustrates that the ALJ attempted to explain to the Complainant that budget payment amounts can vary due to the amount of gas a customer uses.  


We agree with the ALJ’s determination that the two prior proceedings before the Commission cannot serve as a basis for granting the Respondent’s Motion to Dismiss the instant Complaint.  However, the Complain​ant’s failure to meet her statutory burden of proof renders that particular issue essentially moot.


The record in this proceeding shows that the Complainant has a history of payment problems dating back to 1995.  The ALJ found that the Complainant has filed “a number of informal complaints with BCS."  As discussed previously herein, the Complainant has filed two previous formal Complaints with the Commission.  The Respondent has terminated the Complainant’s service for non-payment on three previous occasions; July 17, 2000; August 9, 2001; and October 9, 2002.  (I.D. at 3)  Based upon the evidence of record we shall adopt the ALJ’s recommendation that the Complainant’s service not be restored until the amount owed to the Respondent $1,528.45 is paid in full.  


According to the ALJ, in order to have that gas service restored, the Complainant would have to apply for gas service, as though she were a new customer because her service was shut off for more than sixty days.  Given the amount of the unpaid balance on her account, the Respondent would issue a Denial of Credit which the Complainant could use to apply for energy assistance to have her service restored.  (I.D. at 9)


As stated previously, the Complainant was enrolled in the LIRA program from September 10, 1997 until she voluntarily withdrew from the program on February 26, 2002.  The ALJ pointed out that for active LIRA customers, the Respondent reduces the bill 1/24 each month, as long as it is paid on time.  Also, LIRA customers receive a discounted rate.  The discount for the Complainant had been 40%.  We urge the Complainant to consider reapplying for admission into the LIRA program if she pays the outstanding arrearage and has service restored.
Conclusion


Based upon the foregoing discussion, we deny, the Exceptions of the Respondent.  We adopt the Initial Decision of ALJ Meehan; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Claudette McAdory are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan is hereby adopted by this Opinion and Order.



3.
That, in order to have gas service restored, Claudette McAdory must pay to National Fuel Gas Distribution Corporation the entire past due balance of $1,528.45.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 19, 2004
ORDER ENTERED:  August 20, 2004
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