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Request for Approval of Charlotte
Arnold,

Docket No. R-00973953
Sharon Barr, Randolph Haines, Ellen Lutz

and Peter Shaw to the Board of Directors
of the Sustainable Development Fund
ORDER

BY THE COMMISSION:


Before the Commission is a letter petition of PECO Energy Company’s (“PECO”) Sustainable Development Fund (“SDF”), for approval of five individuals to the SDF’s Board of Directors, filed on January 27, 2004.


The Mid-Atlantic Power Supplier Association (“MAPSA”) has separately submitted its own nomination for one of the seats on the SDF’s Board of Directors.   MAPSA has asserted that the process followed for this nomination was contrary to both PECO’s restructuring settlement and the SDF’s by-laws.  MAPSA does not contest the merits of any of the nominations submitted by the SDF.

A copy of this letter petition was served on MAPSA.  No Answer was filed in response.

BACKGROUND

PECO filed a restructuring plan with the Commission in 1997 as required by the Electricity Generation Customer Choice and Competition Act (the “Act”).  66 Pa. C.S. §2801, et seq.  The parties to PECO’s restructuring proceeding later submitted a settlement agreement that was approved by the Commission.  Application of PECO Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al., Docket No. R-000973953 and P-00971265 (Order entered May 14, 1998) (“PECO Restructuring Settlement”).  Paragraph 40a of the settlement agreement provided for, among other things, the establishment and funding of a sustainable development fund:

40a. PECO will also establish a sustainable energy and economic development fund which shall be funded from the 2.98 cents per kWh transmission and distribution rate at .01 cents per kWh (less applicable gross receipts tax) on all power sold for all customers beginning on January 1, 1999 ending on June 30, 2005 or until the Commission establishes new distribution rates, whichever is later. The .01 cent per kWh shall not automatically be considered a cost of service element upon expiration of the transmission and distribution rate cap on June 30, 2005. 


50% of these funds shall be administered by the Delaware Valley Community Reinvestment Fund overseen by a seven-member board of directors to be nominated by the Joint Petitioners and approved by the Commission. This portion of the funds shall be used to promote the development and use of renewable energy and clean energy technologies, energy conservation and efficiency, and economic developments projects which promote clean energy.  


The remaining 50% of these funds shall be allocated to the Delaware Valley Regional Economic Development Corporation. This portion of the funds shall be used for economic development projects which have a job impact.


PECO agrees to include bill inserts twice a year describing the activities of these funds.  PECO will have final review and approval of the content of the messages and will be reimbursed from the funds for its incremental costs related to the bill inserts.
Joint Petition for Full Settlement of PECO Energy Company’s Restructuring Plan and Related Appeals, ¶40a (emphasis added) (“Joint Petition”).

The Commission later approved seven directors for PECO’s SDF, as well as directors for the other sustainable energy funds.  RE Sustainable Energy Funds, Docket Nos. R-00973953, R-00973954, R-00973981, R-00974008 and R-00974009 (Opinion and Order entered on June 4, 1999). PECO’s SDF Board then submitted by-laws to the Commission, which were approved with some modifications.  PECO Energy Sustainable Development Fund By-Laws, Docket No. R-00973953 (Order entered December 17, 1999).

The SDF by-laws address the composition of the board and the replacement of board members in several sections:

The Board of Directors (“Board”) of seven individuals shall be nominated by the parties in the PECO Energy Restructuring case and approved by the Commission.  Nominations shall be submitted in writing.  The Board shall always maintain representation of the following groups or entities: PECO Energy Company, the energy suppliers, the industrials, the environmentalists, the consumers and the renewable/cleaner energy industry.  The term of a Board member shall be two years, except that four members of the initial Board shall have terms of three years.  The terms of a Board member shall begin upon approval of the member by the Commission.  A member may continue as a member past the term until the Commission has approved a successor.  A member may serve for more than one term.
SDF by-laws, Section III A

In the event a Board member resigns, the remaining Board members shall within sixty days nominate an individual to fill the vacancy by majority vote, and shall maintain representation of the groups or entities set forth in Section III A.  The nomination shall be submitted to the Commission for approval.
SDF by-laws, Section III H


On March 5, 2003, the PECO SDF submitted two nominations for board vacancies to the Commission for approval.  The Commission approved the nominations, noting that “Since these candidates were selected following the intent of the Fund’s Bylaws and approved by the Board of Directors, the Commission is of the opinion that the nominations are acceptable.” Sustainable Development Fund of the PECO Energy Service Territory, Docket No. R-00973953 (Order entered June 12, 2003).

On December 18, 2003 the SDF held its annual board meeting.  Prior to that meeting, the board’s nominations committee had engaged in a process of evaluating and selecting candidates for the SDF’s board.   These candidates were presented for a vote at the annual meeting.  The nominations of Charlotte Arnold, Sharon Barr, Randolph Haines, and Ellen Lutz were approved by the board without dissent.


A dispute arose as to the fifth nomination, that of Peter Shaw.  Mr. Shaw’s nomination was for the seat which has been understood to be reserved for a representative of “energy suppliers” as required by Section III A of the SDF by-laws.   The term of the current energy suppliers’ representative, John Holtz, was set to expire in December of 2003.  It was apparently the desire of Mr. Holtz and MAPSA that he be nominated for another term.  The board instead voted 4-0 to approve Mr. Shaw’s nomination. 

On December 19, 2003 Richard Rathvon, President of MAPSA, wrote to the Commission to nominate Mr. Holtz for an additional term to the board of the SDF.  Mr. Rathvon asserted that it was MAPSA’s right as a Joint Petitioner to the PECO Restructuring Settlement to submit its own nominations to the Commission for approval.  Mr. Holtz was the choice of a majority of MAPSA’s members to represent the interests of energy suppliers.  On December 24, 2003 Robert Sanders and Roger Clark of the SDF wrote to the Commission in response to the December 19 correspondence of MAPSA.   They noted that MAPSA’s request was contrary to the vote on proposed nominations at the December 18 meeting.  They asked the Commission to table MAPSA’s request until the SDF had formally submitted its nominations to the Commission for approval.


On January 2, 2004 Kevin Moody, counsel for MAPSA, wrote to the Commission in regards to this issue.   He asserted that the SDF’s position was contrary to the Joint Petition and the SDF by-laws.  First, the right to nominate candidates rested with the Joint Petitioners, and not the current SDF Board.   Second, nominations had to be submitted in writing to the Commission, which had not occurred as of that time.  The Commission was again asked to approve MAPSA’s nomination of John Holtz to another term on the board.


On January 27, 2004, the SDF submitted in to the Commission for its approval the names of Charlotte Arnold, Sharon Barr, Randolph Haines, Ellen Lutz and Peter Shaw for service on the SDF board of directors.  The letter petition included background and qualifications of each of the five candidates.  MAPSA filed no Answer to this letter petition and has not disputed the qualifications of any of these candidates.
DISCUSSION

This matter involves two separate issues.  We must first address the process that should be followed in submitting nominations to the Commission for approval.  Second, if we conclude that nominations are properly before us for disposition, we must decide whether they merit our approval.

1. Nomination Process


It is MAPSA’s contention that is has the right to submit its own nominations to the Commission for approval, separate and apart from whatever actions the SDF Board might take.  The Joint Petition does provide that nominations shall be submitted by the “Joint Petitioners and approved by the Commission.”  MAPSA is unquestionably a Joint Petitioner and therefore has some role in this process.  MAPSA has not asserted that the SDF’s nominations were improper, only that the SDF Board may not exclude other parties from submitting ones.

The SDF, for its part, asserts that MAPSA is misreading both the Joint Petition and the by-laws, by confusing the “approval” of board members with the “selection” of board members.  It is the SDF’s position that the Board selects the nominees, who are then submitted to the Commission for approval.  The Commission itself does not select board members from multiple nominees; it merely approves or disapproves the nominees submitted by the SDF.  MAPSA may accordingly submit a name to the SDF Board for consideration as a nominee, but not separately to the Commission.

The SDF notes that Mr. Holtz was considered as a nominee by the Board, but that he was not selected.  MAPSA’s rights have therefore not been violated in their view.  The SDF Board claims that MAPSA’s interpretation is unworkable as it would require the Commission to manage the board member selection process.  This would involve interviews, background checks, etc. on every nominee potentially submitted by one of the Joint Petitioners, who are quite numerous.  The SDF submits that the process that has been followed in this instance, and which has been approved by the Commission in the past, is administratively efficient and consistent with the intent of the Joint Petition and SDF’s by-laws.


We believe that the settlement language implies that the Joint Petitioners are to act collectively, through the SDF Board of Directors, in submitting nominations to the Commission for approval.    The use of the plural is significant.  The language does not state that any individual Joint Petitioner may submit a nomination to the Commission, but rather the “Joint Petitioners.”   Further, the Joint Petition states that these nominations are to be “approved” by the Commission, not “selected.”  A Joint Petitioner can submit a candidate’s name to the Board, as was the case here with MAPSA’s nomination of John Holtz.  It is the role of the Board though to review and select the nominees from the pool of candidates before it, and to then submit those names to the Commission for approval or disapproval.  

Further, we note that the by-laws expressly provide for the selection of replacement board members by the current board membership in the event of a resignation during a term of service.  By-laws Section III, H.  This selection must be submitted to the Commission for approval; however the Commission itself does not select the replacement.  This language further supports the Board’s argument that the selection of nominees lies with the Board, and that the Commission’s role is limited to either approving or disapproving the nominees.  We therefore find that the nominations submitted by the SDF Board are properly before us for disposition.

We recognize that a possible lack of clarity in the PECO SDF by-laws has contributed to this dispute.  We therefore direct the PECO SDF Board of Directors to address this issue, which may require an amendment of the by-laws, before submitting any future nominations to the Commission for approval.   We note that the regional boards are currently working with the Pennsylvania State Sustainable Energy Board (“PASEB”) to develop a “best practices” manual for the sustainable energy funds.  The selection of board members is an issue that should be carefully examined by the regional funds and the PASEB as part of this process.

2.  Merits of the Nominations


We have carefully reviewed the nominations before us, including the information submitted by the SDF.  The nominations of Charlotte Arnold, Sharon Barr, Randolph Haines, Ellen Lutz and Peter Shaw have been submitted to represent financial, consumer, industrial consumer, environmental and energy supplier interests, respectively, consistent with the SDF’s by-laws.  No party, including MAPSA, has raised any factual disputes or challenged the merits of the proposed nominations.   The nominees all appear to be well-qualified to serve on the SDF’s Board of Directors and are approved; THEREFORE, 
IT IS ORDERED:

1.  
That the nominations of   Charlotte Arnold, Sharon Barr, Randolph Haines, Ellen 
Lutz and Peter Shaw to the Board of Directors of the Sustainable Development 
Fund are hereby approved as required by the PECO SDF by-laws.
2.  
That a copy of this Order be served on Charlotte Arnold, Sharon Barr, Randolph 

Haines, Ellen Lutz, Peter Shaw, John Holtz,  the Sustainable Development Fund, MAPSA, the Office of Consumer Advocate and the Office of Small Business Advocate.

BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary

ORDER ADOPTED:  April 15, 2004
ORDER ENTERED:  April 22, 2004
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