PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held June 24, 2004

Commissioners Present:

Terrance J. Fitzpatrick, Chairman


Robert K. Bloom, Vice Chairman


Glen R. Thomas 



Kim Pizzingrilli

Wendell F. Holland
	Robert A. Sallard
             v.

PECO Energy Company
	C-20028002


OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration and disposition are the Exceptions filed on June 24, 2003, by Robert A. Sallard (Complainant) to the June 4, 2003 Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey.  The Exceptions were served on PECO Energy Company (Respondent) on July 2, 2003.  The Respondent did not file reply exceptions.  The Exceptions consist of two items: a letter from the Complainant’s doctor; and the Complainant’s letter of resignation from employment due to medical problems.  The Exceptions do not identify the finding of fact or conclusion of law to which exception is taken per 52 Pa. Code § 5.533(b).  Although the Exceptions do not 
comply with our Regulations, noting the pro se posture of the Complainant, we shall 
waive the procedural defects.
     

History of the Proceeding


On June 13, 2002, the Complainant filed a Formal Complaint against the Respondent.  The Complaint was served on the Respondent on June 14, 2002.  The Complaint represents an appeal from a Decision of the Commission’s Bureau of Consumer Services (BCS) dated June 21, 2002, which was rendered on an informal complaint brought by the Complainant.  The BCS Decision directed the Complainant to make a lump sum payment of $1,000.00 by June 14, 2002, and beginning on July 5, 2002, to pay a monthly budget bill of $134.00 plus $15.00 towards arrears.
  The Complainant alleged an inability to make the lump sum payment.  On June 27, 2002, the Respondent filed an Answer denying the material allegations of the Complaint.    


A hearing was originally scheduled for November 27, 2002; however, at the Complainant’s request, it was continued to March 4, 2003.  Eleven minutes prior to the March 4, 2003 Hearing, the Complainant telephoned the Office of Administrative Law Judge (OALJ) to explain that he would not appear as he had no counsel and was awaiting proof of medical certification from his doctor.  ALJ Rainey denied the request for continuance and proceeded with the Hearing.  
The Respondent, represented by counsel, presented one witness and introduced two exhibits.
  The Respondent moved to dismiss the Complaint for lack of prosecution.  ALJ Rainey cited to his Prehearing Order of September 9, 2002, which provided that a request for continuance of a hearing had to show good cause, and be made in writing at least five days prior to the hearing.  52 Pa. Code § 1.15.  By Initial Decision issued June 4, 2003, the ALJ dismissed the Complaint with prejudice for lack of prosecution.
  The ALJ also adopted the BCS Decision directing the Complainant to pay the Respondent $1,000.00 by June 14, 2002, and $149.00 monthly ($134.00 budget bill plus $15.00 toward arrears).  As noted above, the Exceptions were filed on June 24, 2003.  
Discussion
We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
Section 332(a) of the Public Utility Code (Code), as amended, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  The Supreme Court of Pennsylvania has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  Id., K.J. v. Pennsylvania Dep't of Pub. Welfare, 767 A.2d 609 (Pa. Cmwlth. 2001).  
In the first Exception, the Complainant alleges that he suffers from a medical condition which could be exacerbated if his utility service were to be terminated.  We note that the Respondent did not receive any medical certifications from the Complainant in the year 2003.  (Tr. at 13).  We will not address the Complainant’s medical condition as the Complainant has the right to file a medical certification with the Respondent if eligible to do so pursuant to 52 Pa. Code §§ 56.112 – 56.116.        
The Complainant’s second Exception consists, in its entirety, of a letter of resignation addressed to his employer.  We will not entertain the resignation letter.  We note that the Complainant was afforded ample notice of the March 4, 2003 hearing.  The Complainant, however, chose not to appear at hearing to prosecute his Complaint.  The Complainant was familiar with the Commission’s procedure for obtaining a continuance as he requested and was granted one in November 2002.  (I.D. at 2).  The Complainant has not persuaded us that he had a valid reason for not attending the hearing.  It should be noted that the record closed on April 4, 2003.  Here, the Complainant, via the exceptions process, now attempts to introduce extra-record evidence to the proceeding.  We hasten to point out that even if we were to accept the resignation letter, the Complainant failed to provide crucial information such as when and if employment was officially terminated, and whether the Complainant has alternate sources of income.  The Complainant has failed to meet his burden of proving that ALJ Rainey’s Initial Decision contains any error of fact or law.  As such, the instant Exception is denied.  

We believe that review of the Complainant’s employment status and income is necessary.  The Complainant, a part-time bus driver, has a household of one and a gross income of $2,200 per month.  (Tr. at 12).
  ALJ Rainey concluded that the catch-up payment as of the date of the hearing was $2,192.00.  (I.D. at 6).  (($134.00 budget bill plus $15.00 arrears) x 8 months)+ $1,000 lump sum payment).  Between the effective date of the BCS Decision and the date of the hearing, the Complainant paid nothing on the account.  (Tr. at 10).  Consequently, the BCS‑directed payment arrangement will be ordered.  Additionally, the Complainant will be ordered to make all payments which accumulated between the effective date of the BCS Decision and the date on which the Order of the Commission becomes final.      
As a final matter, we note that the Respondent testified that the Complainant was not eligible for its CAP Rate Program based on his income.  (Tr. at 12).  If the Complainant has suffered a reduction in income, he should consider applying for the Respondent’s CAP Rate Program as he may now qualify.  There is no substantial evidence to support an inference that the Respondent violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
  Hence, the Complaint is denied and dismissed, in this respect; THEREFORE,


IT IS ORDERED:  

1.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. issued June 4, 2003, is adopted as modified by this Opinion and Order.  
2.
That the Complaint of Robert A. Sallard v. PECO Energy Company is dismissed with prejudice except to the extent of the following ordered payment arrangement.  

3.
That within fifteen (15) days of the entry date of the final Commission Order, PECO Energy Company shall render a bill to Robert A. Sallard for the unpaid $1,000.00 lump-sum payment directed by the BCS as well as for the missed consumption payments resulting from non-compliance with the BCS Decision issued June 21, 2002.        
4.
That within thirty (30) days of the issue date of the bill referenced in Ordering Paragraph No. 3, above, Robert A. Sallard shall pay to PECO Energy Company the amount of the bill rendered to him in accordance with Ordering Paragraph No. 3, above.  
5.
That, thereafter, Robert A. Sallard shall pay to PECO Energy Company current, monthly budget bills, plus fifteen dollars ($15.00) per month toward the arrearage owed.  

6.
That as long as Robert A. Sallard adheres to the payment arrangement stated in this Opinion and Order, PECO Energy Company is enjoined from suspending or termination his service, except for valid safety or emergency reasons.  

7.
That PECO Energy Company is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Robert A. Sallard fails to adhere to the payment schedule prescribed by this Order.  
8.
That the Formal Complaint proceeding captioned Robert A. Sallard v. PECO Energy Company, at Docket No. C-20028002, is terminated and the record to be marked “closed.”  

 






BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 24, 2004
ORDER ENTERED:  June 28, 2004
	� 	The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a participant.  52 Pa. Code § 1.2(c).  


	�	As of March 4, 2003, the Complainant’s account balance was $11,736.17.  (Tr. at 7).   


	� 	Exh. 1, Complainant’s account statement; Exh. 2, BCS Decision.  


	� 	Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (December 26, 1995).  


	� 	The Complainant is categorized as a BCS income level 3 customer, Minimum income $1,165 – Maximum income $2,328.    


� 	See 52 Pa. Code §5.21(a) and 66 Pa. C.S. §701.
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