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HISTORY OF THE PROCEEDING


On December 11, 2001, Richard Montgomery (Complainant, Customer or Montgomery) filed this complaint against Verizon Pennsylvania, Inc., (Verizon, Company or Utility) alleging that Montgomery County Bridge #68
 is not adequate for the safety accommodation and convenience of the public.  This bridge carries Bridge Street over and above the grade of rail facilities in Springfield Township, Montgomery County, PA.  See  March 19, 2002 Prehearing Order and Ruling on Motion.  


Before a hearing could be scheduled on the Complaint, Richard Montgomery passed away and his widow, Myrna Maria Montgomery (Maria Montgomery), continued to pursue his Complaint apparently on behalf of Richard Montgomery’s Estate.  Montgomery Exhs. C-1 & 
MM 1.

In his complaint, Richard Montgomery alleged and averred that the conclusion reached by the Commission in 1998 that the Bridge is adequate for the safety, accommodation and convenience of the public “was not true.”  See Complaint at p. 3.  Overall, the Complaint sought the following relief:

1. A hearing to decide the issues and allow neighborhood testimony;

2. Extension of the southwest wall of the driveway of 2 Bridge Street by 4 feet;

3. Restoration of drainage facilities on the northeast base of the bridge;

4. Repairs to sidewalks;

5. Restoration and maintenance of walkways and stairs by SEPTA;

6. Enforcement of existing speed limits on the bridge;

7. Reduction of purported fire hazard and removal of rotten telephone pole alongside railroad;

8. Clearing the bridge sidewalk of ice and debris; and

9. Enforcement of PUC Orders.

Id.  March 19, 2002 Preliminary Order and Ruling on Motion at p.3.



On January 28, 2002, Verizon (formerly Bell Atlantic-PA, Inc.), filed and served its Answer, denying the relevant portions of the complaint, and simultaneously filed its Motion to Join Indispensable Parties (Motion), including the Township of Springfield, the County of Montgomery, the Southeastern Pennsylvania Transportation Authority (SEPTA), the Pennsylvania Department of Transportation (PennDOT), PECO Energy Company (PECO), and the Commission’s Bureau of Transportation and Safety (BTS).  Verizon based its Motion in part on the participation of most of these parties in a prior Commission proceeding, docketed at I-00960059, relating to this crossing and this bridge (Bridge Street).  In its Motion, Verizon averred that the pole sought to be relocated by the Complainant was in fact not owned by itself, but was the property of PECO.


Apparently, the Office of Administrative Law Judge (OALJ) did not undertake Mediation Review of this case.



The following counsel filed entries of appearance: Vincent Walsh, Jr., Esq., on behalf of SEPTA; and, Barbara Harrington Hladik, Esq., on behalf of Montgomery County.



The following local governments, agencies and utilities filed Responses to the Motion and Answers to the complaint: Montgomery County, Springfield Township, PennDOT, SEPTA, and PECO.  None of these objected to being joined as parties in this proceeding, and all were joined.



The Bureau of Transportation and Safety (BTS) also participated.



By hearing notice dated February 5, 2002, this case was scheduled for an Initial Prehearing Conference by telephone to be held on April 22, 2002 at 10:00 a.m.  Telephone numbers were provided for Richard Montgomery and counsel for Verizon.  The case was assigned to the undersigned administrative law judge (ALJ) for ruling on the preliminary motion, hearing and decision.



On March 19, 2002, the ALJ served a Prehearing Order granting the Motion to Join Indispensable Parties and establishing basic procedural rules to be followed before and during the Prehearing.



Because Verizon’s Motion was granted, the ALJ converted the Initial Prehearing Conference so that it was held partly in-person and only partly by telephone.  The Philadelphia area parties were required to be present in person in an available hearing room in the Philadelphia State Office Building in Philadelphia, PA.  The Harrisburg area parties were to participate by telephone.


The Prehearing was held as scheduled.  Maria Montgomery was present in the hearing room, and indicated clearly that she wanted to carry on the complaint in the name of her husband, or as executrix of her husband’s estate.  Verizon, the Bureau of Transportation and Safety and PennDOT participated by telephone.  The County of Montgomery, the Township of Springfield, SEPTA and PECO appeared in person in Philadelphia.  The parameters for a hearing schedule were established.  A transcript of 33 pages was created.  Maria Montgomery submitted one exhibit, which included a copy of Robert Montgomery’s memorial service program and the obituary from the January 17, 2002 Daily News, which was admitted as C-1.


By letter dated June 25, 2002, Verizon informed the ALJ and the parties that it would not participate in the hearings on this case.  Verizon had determined that it had no facilities attached to the pole in question, but that it did have some facilities in the area of the crossing.  Verizon stated that it would comply with any Commission Orders; that it agrees to relocate, protect and replace any facilities that might be affected by work ordered to be done as a result of this proceeding at its initial cost and expense; and, that it will continue to inspect and maintain its facilities at or in the vicinity of the Bridge Street crossing at its sole cost and expense.



A single day of hearing was held on June 27, 2002.  A transcript of 190 pages was created.  The pages of the two transcripts are numbered sequentially.  Maria Montgomery appeared and represented herself.  She testified and also called her brother-in-law, Larry Montgomery, as a witness.  BTS appeared and called David Oliver, P. E., as a witness.  PennDOT appeared and called Leonard Nardone as its witness.  SEPTA appeared and called Robert Lund as its witness.  Springfield Township appeared, and called John F. O’Connor and John R. Gross as its witnesses.  Montgomery County appeared and called Donald Colosimo as its witness.  PECO appeared and called two witnesses, Iqbal M. Baqai and Michael J. Gabriel.


Maria Montgomery submitted typewritten answers to the questions addressed to her in the Questions and Procedures, and she also attached two maps and a Township memorandum to this statement (MM 1, 2, 3, and 4).  At the Prehearing Conference, Maria Montgomery submitted a copy of an obituary, a picture of her husband and a program used at his memorial service, which together were admitted as C-1.  The prepared statements of the witnesses for Montgomery County, PennDOT, SEPTA (Statement 1), and PECO were submitted for the record as exhibits (Exhibits 1 or 1 & 2 for each party) and presented for cross-examination.  In addition, Montgomery County submitted Exhibit 2 (a memorandum), Exhibit 3 (a map), Exhibit 4 (a blow-up of a map) and Cross-Examination Exhibits 1-3 (Photographs) along with Attachment A (Montco exhibits).  Springfield Township submitted seven exhibits (Twp. Exhibits):  Exhibit 1 (Plans), Exhibit 2 (Bridge Street Drawing, Exhibit 3 (ALJ Decision); Exhibit 4 (Traffic Study); Exhibit 5 (Report); Exhibit 6 (2d Traffic Study); and Exhibit 7 (Photographs).  BTS submitted the following exhibits (BTS exhibits):  Exhibit 1 (PUC Order); Exhibit 2 (Hearing Excerpt); Exhibit 3 (Plans); Exhibit 4 (2d Hearing Excerpt); and Exhibit 5 (2d. Set of Plans).  PennDOT submitted Exhibit 1 (Interim PUC Order) and Exhibit 2 (Final PUC Order) (PennDOT exhibits).  SEPTA submitted Exhibit 1 (attached to its Statement 1) and Cross-Examination Exhibit 1 (Photographs).  PECO submitted no exhibits in addition to the prepared statements of its witnesses.  All were admitted to the record.


During the hearing, certain photographs and maps were used during questioning without having been prepared as exhibits.  These were subsequently submitted as late-filed exhibits.  All these exhibits were circulated to the ALJ and all the active parties, and filed with the Court Reporter.  The ALJ admitted these exhibits by Order of July 12, 2002.


Also during the hearing, SEPTA renewed its oral Motion to Consolidate its Petition to Modify Order of July 29, 1998 (Petition or SEPTA’s Petition) with this case.  I note that on March 11, 2002, PennDOT filed an Answer and New Matter, accompanied by a Notice to Plead, to SEPTA’s Petition as originally filed, and also at this docket.  PennDOT sought to have SEPTA’s Petition consolidated with this docket.  However SEPTA’s Petition was assigned to the Office of Special Assistants, and since it was so assigned, the ALJ could not rule on it until it was reassigned to the Office of Administrative Law Judge (OALJ).  Reassignment was requested, and on July 19, 2002, the Secretary transferred the Petition to OALJ at the request of OSA, and it was assigned to this ALJ.


The ALJ served Posthearing Order No. 1 admitting certain exhibits used at the hearing to the record, and setting a briefing schedule.  The ALJ served Prehearing Order No. 2 by which she consolidated SEPTA’s Petition to Modify Order Dated July 29 1998 at Docket No. I-00960059and PennDOT’s Answer and New Matter thereto with the Montgomery complaint at C-20016554.



The parties filed a Main Briefs in accordance with the schedule.  However, the ALJ does not have any Reply Briefs in her file.  Maria Montgomery did not file a brief.  I shall cite to the Briefs by the parties’ abbreviated name and MB, e.g., BTS MB.



Beginning October 21, 2002 and ending November 21, 2002 the ALJ sent and received correspondence about an ex parte contact she had with a fellow state employee who expressed opinions about pressure on the Bridge Street Bridge traffic use in light of the future closing of a nearby portion of Route 309.  She requested to be notified if any of the parties wanted to reopen the record to take testimony on this issue. None of the parties thought it necessary to reopen the record to take evidence on this matter, or to call this individual as a witness.
COMMISSION ORDERS
A-00079552, May 20, 1953 – Commission granted application by Montgomery County for approval of alteration of the crossing by constructing sidewalks onto Bridge No. 68 carrying Bridge Street over the facilities of the Reading Company.  SEPTA Statement 1
C-16945, February 6, 1961 – Complaint filed by two local residents that the bridge was unsafe because of the grade of the slope going over it, and the traffic conditions.  Existing bridge demolished and reconstruction of a new bridge to accomplish several goals, including elevating the level of the bridge to reduce the grade.  BTS Exh. 1
I-00960059, March 5, 1996 – Commission initiated an investigation into matters pertaining to the maintenance and inspection of this bridge at the behest of federal court, to reallocate costs in crossings, including this one, listed in the consent decree entered between SEPTA and the Commission.  Interim maintenance and inspection responsibilities were assigned, and a hearing was scheduled to receive testimony on the final allocation of costs and responsibilities.  SEPTA, PennDOT, Springfield Township, Montgomery County, PECO and Bell Atlantic were made parties.  Montgomery County, at its initial cost and expense was signed the responsibility to maintain and inspect the bridge.  PennDOT Exh. 1
I-00960059, July 29, 1998 – The Commission assigned responsibility to Montgomery County to maintain the substructure, superstructure, including curbs, sidewalks and parapets of the bridge as well as the wearing surface and any drainage facilities installed at the crossing.  It also assigned Montgomery County responsibility to replace the clearance signs, to connect the guide rail to the bridge, and repair the concrete sidewalk in order to ensure the safe usage of the bridge.  It assigned to Springfield Township responsibility to remove snow, ice and debris from the roadway surface of the bridge and the highway approaches to the bridge, and from the sidewalks on the bridge and on the highway approaches to the bridge.  SEPTA was assigned the responsibility to maintain its rail facilities, including the stairs from its platforms to the bridge, and to provide access as needed to Montgomery County or its contractors.  Bell and PECO were assigned maintenance responsibilities for their own facilities at the crossing.  The Order was without prejudice to the rights of the various parties to recover costs and expenses and to enforce inspection and maintenance from or by others pursuant to any applicable law or lawful agreement.  PennDOT Exh. 2
FINDINGS OF FACT


1.
Myrna Maria Montgomery (Maria Montgomery) resides at 2 Bridge Street, Oreland, Pa, 19075.  MM1


2.
Richard and Maria Montgomery were husband and wife, C-1, and resided together in a dwelling at 2 Bridge Street in Oreland, PA.  Richard Montgomery filed this complaint on December 11, 2001, but died on January 15, 2002, before a hearing could be scheduled.  Maria Montgomery agreed that she is his widow and the executrix of Richard’s estate, Tr. 5, 16, which included the property at 2 Bridge Street, and that in that capacity, she wanted to prosecute this complaint.



3.
On its southeast side, the Montgomery property abuts the railroad right-of- way; it fronts on Bridge Street; and, it includes a ten-feet-wide driveway parallel to the right-of-way on its northwest edge and perpendicular to Bridge Street.  The driveway is entered from Bridge Street.  On the first sheet of BTS Exhibit 5, the plot shown as the Cressman property is now the Montgomery property, and the features just described are shown on the Cressman property.  It is the first property fronting on Bridge Street over Bridge No. 68 as you come from Bruce Street and pass over the railroad right of way.  BTS Exh. 5; SEPTA Exh. 1


4.
SEPTA’s Oreland Station is immediately adjacent to the Bridge Street bridge, and SEPTA operates commuter service on the tracks running under the bridge.  SEPTA’s Oreland Rail Station property abuts the Montgomery property.  BTS Exh. 5


5.
The County of Montgomery owns Bridge #68 and Springfield Township owns Bridge Street and is responsible for the signage and enforcement of speed limits.  Tr. 166.  The bridge does not carry a state road and is not part of the state highway system.  PennDOT Statement 1; Twp. Exh. 3

6.
The current crossing was reconstructed pursuant to Commission Order dated February 6, 1961 at Complaint Docket No. 16945.  The pre-existing bridge was demolished and the present bridge was constructed in its place.  BTS Exhibit No. 1, Tr. 134



7.
The County designed and built the Bridge and the walls along side the highway approaches and the retaining walls at the front of the property and along the sides of the driveway at 2 Bridge Street.  Tr. 171-72; February 6, 1961 PUC Order, BTS Exhibit 1 at ¶5.  The Commission Ordered that, upon the completion of the improvement and its opening to public use, the Reading Railroad furnish all materials and perform all work necessary thereafter to maintain its facilities located at the site, to maintain the stairways leading from the station platform to the bridge, and to maintain the superstructure and substructure of the bridge including the parapets, but exclusive of the roadway and sidewalk.  Id., Order ¶20.  In this same Order, the Commission assigned responsibility for maintenance of any water facilities installed at the location of the crossing.  Id., Order ¶ 22.

8.
Pursuant to the February 6, 1961 Order, the vertical clearance of the structure over the railroad’s facilities was raised by 1½ foot.  (BTS Exhibit No. 2, Tr. 134)


9.
The increase in the vertical clearance of the bridge caused an increase in the height of Bridge Street in front of the Montgomery’s property.  (BTS Exhibit No. 2, Tr. 137-138)

10.
The increase in the height of Bridge Street caused an elevation difference between the height of the street and the height of the Montgomery’s property.  BTS Exhibit No. 5, Tr. 137-138)


11.
As a result of the elevation difference between the Montgomery’s property and Bridge Street, retaining walls were installed along Bridge Street in front of Montgomery’s property.  (BTS Exhibit No. 5, Tr. 137-138) 


12.
In order for the driveway of Montgomery property to meet the new grade of Bridge Street, it was necessary to construct retaining walls parallel to the Montgomery’s driveway.  BTS Exhibit No. 5, Tr. 138


13.
As part of the construction of the bridge in the 1960’s, a storm water drain line was installed along Bridge Street across the front of the Montgomery’s property.  BTS Exhibit No. 5, Tr. 138-139

14.
PECO has a gas main in the roadway in front of Complainant’s property.  PECO Statement 2

15.
PECO has a service entrance pipe that leads from the gas main in the roadway to Complainant’s residence in or near the roadway access point of Complainant’s driveway.  Tr. 196


16.
PECO has electric facilities adjacent and running parallel to the railroad right of way.  PECO Statement 1


17.
PECO has electrical facilities along the roadway right of way opposite from Complainant’s residence, and these facilities run perpendicular to the railroad right of way.  PECO Statement 1


18.
SEPTA has removed the steps which used to run from the ends of its platforms at the Oreland station, which it had shortened, to the Bridge Street bridge, and installed barricades across the openings on the bridge.  SEPTA Statement No. 1, A. to Q. 10


19.
The removal of the two staircases caused a problem in that many of the passengers exiting the trains, no longer having easy access to Bridge Street, would pass through the Montgomery yard and up their driveway to Bridge Street.  This caused the Montgomery family to build a fence along that side of their property, and over the years, passengers have become less likely to walk through.  MM Exh. 1, ¶4; MM Exh. 4 



20.
SEPTA has performed work along its railroad right of way by installing gabion baskets to prevent erosion.  Tr. 204-205



21.
In or around October 2001, the late Mr. Montgomery complained to the Township about the speed of vehicles on Bridge Street.  Tr. at 109.



22.
The Township performed a traffic study in October 2001, which appeared to indicate a problem with speeding on Bridge Street.  Tr. at 110.



23.
On November 14, 2001, the Township posted the street as a 25 MPH zone.  Tr. 113



24.
The Township used a radar speed sign on Bridge Street to alert drivers coming over the Bridge that the speed limit is 25 MPH and to alert them of how fast they are traveling.  Tr. 113-114.  



25.
The Township posted a “DRIVEWAY” sign on the northbound approach of the bridge, alerting traffic traveling over the Bridge toward the Montgomery property of the driveway.  Tr. 96-97.



26.
The “DRIVEWAY” sign is clearly visible to traffic on the northbound approach.  See Township Exhibit 7 at p. 1.



27.
The Township followed up on the October 2001 study with a June 2002 traffic study.  Tr. 114-117; Township Exhibit 6.  



28.
The June 2002 traffic study was performed with different, more advanced equipment than the October 2001 study.  Tr. 116.



29.
The results of the June 2002 study showed that only 4.75 percent of the cars were traveling at 35 MPH or above.  Tr. 116; Township Exhibit 6.  



30.
The total volume of traffic increased from the October 2001 study to the June 2002 study, from 27, 714 vehicles to 30,269 vehicles.  Tr. 115



31.
Presently, the Township may only perform speed enforcement activities with respect to cars traveling in excess of ten miles per hour over the speed limit on Bridge Street. Tr. 110-111.  



32.
Prior to the posting of the 25 mile per hour sign, 8.61% of the vehicles traveled over 35 miles per hour.  After the posting of the sign, 4.75% of the vehicles traveled over 35 miles per hour.  Tr. 113



33.
There have been no other complaints made to Springfield Township regarding traffic or speed on Bridge Street.  Tr. 117



34.
Although she has had some close calls, Mrs. Montgomery has never been hit by another vehicle entering her driveway.  Tr. 82



35.
Mr. Larry Montgomery has never been hit by another vehicle while entering the subject driveway.  In his opinion, this is because he is an experienced and deft driver.  Tr. 50



36.
A reportable accident is one classified by the state as an accident involving one or more vehicles where there is either a death or injury involved, or one or more of the vehicles was or were damaged so severely that it or they needed to be towed from the scene.  In the past 25 years, there have been no reportable accidents at the intersection of the Montgomery driveway and Bridge Street.  Tr. 117, 129



37.
In the last 10 years, there have been no reportable accidents on Bridge Street.  Tr. 117



38.
There is a driveway directly across the street from the Montgomery driveway that opens onto the bridge abutment.  Tr. 98, 102



39.
The driveway directly across the street from the Montgomery driveway has retaining walls on either side like the Montgomery driveway.  Tr. 102



40.
Scraping the side of a car while entering your private driveway is an accident, but not a reportable accident.  Tr. 117, 122.  


41.
Traffic-wise, there is not much more to make the Montgomery driveway safer, except enforcement of the speed limit.  Tr. 125, 140.  Physically and geographically, enforcement activities would be difficult to conduct in that vicinity.


42.
There is no indication that there is any connection from drains or pipes on the Montgomery property to the 18-inch pipe along the curb line of Bridge Street.  Tr. 139, 148



43.
After a rainstorm, the water comes out of more than one wall in the basement.  This has occurred since Maria Montgomery moved into the house.  Tr. 78, 87.  The water does not go down the drain for several days.


44.
The drain has never been cleaned since Mrs. Montgomery moved into the house.  Tr. 89



45.
There is insufficient information to make a final determination as to how to correct the problem the Montgomery family has with water in their basement.  Tr. 139


46.
Driveways range from 8 to 10 feet wide.  Tr. 96. 



47.
The driveway at 2 Bridge Street is 10 feet wide.  Tr. 54.  



48.
Between the roadway and walls on either side of the ten-foot wide driveway, there is a sidewalk.  See Township Exhibit 1.



49.
It is necessary, or prudence would dictate, that a vehicle to travel to the left, sometimes all the way across the double yellow line, in order to turn right into the Montgomery driveway.”  Tr. 50, 82, 124


50.
The Complaint sought a hearing where neighborhood testimony would be allowed.  See Complaint at p. 4; Pre-Hearing Order at p. 3.  



51.
No neighbors of the Montgomery Family attended the Hearing or otherwise sought to present testimony or evidence. 

DISCUSSION
JURISDICTION & LEGAL STANDARDS


Both BTS and PennDOT present clear and excellent statements of the Commission’s jurisdiction over rail crossing cases.  In this case, I will adopt the BTS statement:


The Commission has the exclusive authority, pursuant to 66 Pa. C.S. §2702, to order the construction, reconstruction, alteration, repair, protection, suspension or abolition of a rail highway crossing, as well as the exclusive authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future, to prevent accidents and promote the safety of the public.  SEPTA v. Pa. PUC, 140 Pa. Commw. Ct. 270, 592 A.2d 797 (1991), alloc. denied 611 A.2d 714 (1992).


The Commission is empowered, pursuant to 66 Pa. C.S. §2702(b), to determine and prescribe the manner in which such a crossing maybe constructed, altered, relocated, suspended, abolished, maintained, operated or protected.  The Commission also is empowered, pursuant to 66 Pa. C.S. §2702(c), to order the relocation, alteration, suspension, or abolition of a crossing upon such reasonable terms and conditions as the Commission prescribes.  Pennsylvania Game Commission v. Pa. PUC, 651 A.2d 596 (Pa. Commw. Ct. 1994), alloc. denied 544 Pa. 649, 664 A.2d 977 (1995).  


Additionally, the Commission, pursuant to 66 Pa. C.S. §2704(a) has the exclusive authority to assess the costs of any work it orders upon the concerned parties to this proceeding in such proper proportions as the Commission may determined.  The Commission determines what parties are concerned within the meaning of 66 Pa. C.S. §2704(a) and §2702(c).  County of Chester v. Pa. PUC, 47 Pa. Commw. Ct. 366, 408 A.2d 552 (1979).  


In apportioning costs in rail highway crossing cases, the Commission is not limited to any fixed rule but takes all relevant factors into consideration, the only requirement being that its order is just and reasonable.  Wheeling and Lake Erie Railway  Company v. Pa. PUC, 778 A.2d 785 (Pa. Commw. Ct. 2001), alloc. denied 567 Pa. 769, 790 A.2d 1021 (2001); Greene Township v. Pa. PUC, 668 A.2d 615 (Pa. Commw. Ct. 1995); AT&T v. Pa. PUC, 737 A.2d 201 (Pa. 1999).
BTS MB at 4-5



The extent of the Commission’s jurisdiction over SEPTA is set forth in the Public Utility Code (Code).  In 1985, the definition of “public utility” was amended so as to include SEPTA as a public utility as to matters of safety.  Section 102 of the Public Utility Code (Code) (relating to definitions) (Public Utility), sub-section (3), provides that: 
(3)
For the purposes of Section 2702 (relating to construction, relocation, suspension and abolition of crossings), 2703 (relating to ejectment in crossing cases) and 2704 (relating to compensation for damages occasioned by construction, relocation or abolition of crossings) and those portions of sections 1501 (relating to character of service and facilities), 1505 (relating to proper service and facilities established on complaint) and 1508 (relating to reports of accidents), as those sections or portions thereof relate to safety only, a municipal authority or transportation authority organized under the laws of this Commonwealth shall be considered a public utility when it owns or operates, for the carriage of passengers or goods by rail, a line of railroad composed of lines formerly owned or operated by the Pennsylvania Railroad, the Penn-Central Transportation Company, the Reading Company or the Consolidated Rail Corporation.
66 Pa. C. S. §102, “Public Utility”, (3) (Emphasis added).  In this case, SEPTA owns and operates a line composed of lines formerly owned by the Reading Company.  BTS Exhs. 3 and 5.  


However, as acknowledged by the Commission’s Order of February 22, 1996 at I-00090059, the Commission’s jurisdiction to allocate costs and assign responsibilities to SEPTA under Section 2704 of the Code, is circumscribed by the federal courts’ interpretation of the federal statutes found at 49 U.S.C. §§24301 (1) and 24501 (g), and by a Consent Decree between SEPTA and the Commission approved by the Eastern District Court in 1996.  PennDOT Exh. 1 at 1.  This Consent Decree is in fact the reason the Commission initiated this investigation.  PennDOT Exh. 1 at 1.


While the Commission has full and extensive jurisdiction over rail-highway crossings, it does not have jurisdiction over much of the subject matter of the complaint.  For instance, it does not have jurisdiction over the enforcement of traffic laws, or the placement of traffic signs, except as they pertain to crossings.  It does not have jurisdiction over problems with water in basements, unless a connection can be shown to a rail highway crossing.  It does have jurisdiction to enforce its Orders, and to order the maintenance and repair of the storm sewer drain installed on the bridge.  BTS Exh. 1; PennDOT Exhs. 1 & 2.


Moreover, to the extent that the Montgomery family is seeking to take exceptions to the Commission’s Order of July 29, 1998, PennDOT Exh. 2, it is too late because the exception period must have expired long ago.  If it seeks rehearing, the request for such a procedure must be made 15 days after service of an Order, and this time period must also have expired.  66 Pa. C. S. §703 (h).  It seems that what the family sought and got here was really rehearing - an opportunity to present new and different evidence and witnesses.  If so, the rehearing was improvidently granted.  



The Commission may rescind and amend one of its own Orders at any time and must serve its new Order on the parties affected.  Id., §703 (g).  There has been no showing that the Montgomery family was a party to the proceeding which produced that prior Order, and therefore, no showing that it has been affected by that Order, or that it has the right to attack it as wrong.  However, the family could probably demonstrate standing to seek enforcement of the Order because it lives in such close proximity to the crossing.


In proceedings before the Commission, the moving party, in this case the Complainant, Myrna Maria Montgomery, bears the burden of proof to support the complaint factually, and to show that he or she is entitled to the relief sought.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  As SEPTA defines the burden of proof:

The complainant must prove by a preponderance of substantial, credible evidence whatever the complainant needs to prove. If the trier of fact receives testimony and other evidence into the record which both supports and works against what the complainant is seeking to prove, the trier of fact must determine which such evidence is substantial and credible, and if there is substantial and credible evidence going both ways on a point, the complainant’s evidence must be preponderant over the evidence against the complainant’s point.
SEPTA MB at 21.  



The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron)



In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).  PennDOT argues this point in a somewhat different way:

The Commission’s decision must be based upon substantial evidence.  Substantial evidence is relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  Bowman v. DER, 549 Pa. 65, 69, 700 A.2d 427, 428 (1997), citing Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 128, 413 A.2d 1037, 1047 (Pa. 1980).  See also Burleson v. Pennsylvania PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 433, 461 A.2d 1234 (1983) (noting that a conclusion is based on substantial evidence when the conclusion “is compatible with what a reasonable person acting reasonably might accept as adequate to support a conclusion”).

PennDOT MB at 3



Finally, the Commission must guard against improper reliance on hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.
PRELIMINARY LEGAL ISSUES

ISSUES REMAINING IN THE COMPLAINT


Springfield Township argues that
At the Initial Prehearing Conference and again at the Hearing, the Montgomery Family essentially abandoned all claims that it had regarding: (1) repairs to sidewalks, (2) removal of ice and debris on sidewalks, (3) removal of purported fire hazards; (4) restoration and maintenance of walkways and stairs by SEPTA and (5) and enforcement of PUC Orders because the Montgomery Family put forth no evidence of any of these alleged conditions. See Tr. 43-91.

Twp. MB at 2.  It is true that the Montgomery evidence was limited.  Moreover, Maria Montgomery herself agreed “that the stairways that were removed were not so much of a serious issue for her as the drainage and the driveway...”Tr. 23.  Counsel for BTS observed that the relevant issues are the effectiveness of the barricade or whatever has been placed across the openings created by the removal of the stairways, the problem with the driveway, and the drainage problem.  Maria Montgomery agreed that the replacement of the steps removed by SEPTA was not an issue.  Tr. 26.  While the replacement of the steps is not an issue, the effects of removing the steps remain an issue, and these include the safety of the barriers placed across the openings left when the stairs were removed, and the problem of rail passengers taking shortcuts across the Montgomery property.  Moreover, the problems with water in the cellar may relate to enforcement of the PUC Orders.  I agree that Maria Montgomery has limited the issues raised in the original complaint by her statements and the limited subject matter that she or Larry Montgomery addressed in their testimony, however, I do not agree with the Township that all the items it has listed are eliminated.  See Summary of Testimony on the complaint below.

STANDING OF MARIA MONTGOMERY


SEPTA has gently pointed out that the standing of Maria Montgomery is not procedurally clear on the record.

...everyone at the pre-hearing conference was aware that Mrs. Montgomery was, as it were, now in the place of her late husband who had filed the complaint on December 11, 2001. There has been no objection to Mrs. Montgomery being complainant, and no such objection is offered or even suggested by SEPTA in this brief. However, the Commission may yet need some kind of formal or informal communication from the Administrative Law Judge on this point, so that there is no question that Mrs. Montgomery may proceed. Among other things, the caption of the complaint proceeding probably should be changed, to include Maria Montgomery as a complainant.  SEPTA, to repeat, has no objection to any such procedural steps that the Administrative Law Judge may deem necessary on Mrs. Montgomery’s behalf. The Prehearing Order and Ruling on Motion, issued by ALJ Turner on March 19, 2002, prior to the pre-hearing conference on April 22, makes no reference to Mrs. Montgomery, and only to the late Mr. Montgomery, even in that Order’s mailing list. Mrs. Montgomery’s complainant status may not yet be clear in the Commission’s Secretary’s Office in Harrisburg.


Maria Montgomery’s standing is not supported by documentary evidence in the record.  In other words, the record does not contain a copy of the will, or relevant portions of it that might show that the property, including the house, at 2 Bridge Street in Oreland, PA was left to Maria Montgomery, or naming her as executrix, or of letters of administration, or any other authorization for Maria Montgomery to act on behalf of the estate.  


However, as SEPTA points out, no party has objected to Maria Montgomery’s proceeding in her late husband’s place, and the ALJ will not now pursue such documents.  I deem that Maria Montgomery has standing to pursue this complaint in place of her deceased husband.  Indeed, SEPTA does not object to Maria Montgomery’s proceeding as a complainant, but merely seeks to have her status clarified and communicated to the Commission.  SEPTA recommends that the caption be amended so as to include her.  I agree that this would be appropriate, and will do so.  She should also be added to the service list if this has not been done already.


This indirectly raises the issue as to whether Verizon should be the lead respondent, or should be included as a respondent at all, in this caption since it has no facilities on the disputed poles, and in fact the poles were not addressed in the testimony adduced by the Complainant.  Verizon neatly engineered the joinder of a number other entities, and then deftly removed itself from active participation in the case.  However, Verizon does have facilities in the vicinity of the crossing which might be affected by an Order in this case, avers that it will relocate them or protect them as needed at its initial cost, and undertakes to comply with any Order the Commission may issue at this docket.  Therefore, Verizon may appropriately be included in the caption.

CONSOLIDATION OF AND RULING ON SEPTA’S PETITION AT 
I-00960059


On February 26, 2002, at Docket No. I-00960059, SEPTA filed a Petition to Modify the Order of July 29, 1998 (Petition).  Specifically, SEPTA requested that Paragraph 5 of the Order directing it to maintain and repair stairs at the station from the platform to the bridge be modified by deleting reference to the stairways.  SEPTA informed the Commission that it had removed the stairs; acknowledged that it should have received prior permission; averred that the removal had had no impact on the other facilities; and, asserted that railroad facilities are all in a safe and proper condition.



On March 11, 2002, PennDOT filed an Answer and New Matter to the Petition at Docket No. C-20016554.  Being without sufficient information PennDOT neither admitted nor denied the material allegations of the Petition.  In New Matter, PennDOT refers to the Montgomery complaint at C-20016554 regarding the condition of the same bridge, avers that it has some concerns about the type and structural adequacy of the railings that have been installed on the bridge, and also avers that no party has assumed maintenance responsibility for the railings.  Therefore, PennDOT requested that SEPTA’s Petition be consolidated with the complaint.



As referenced in the Procedural History, at the Prehearing Conference, SEPTA made an oral motion for consolidation of its formal Motion with the complaint docket, and renewed this oral motion at the hearing.


Briefly, the history of this issue is as follows:  In its February 6, 1961 Order, the Commission assigned maintenance responsibility for the stairs to the Reading Railroad; SEPTA became the successor to the Reading’s interests with regard to this station and the right-of-way and the tracks; SEPTA was therefore the logical party to be responsible for maintenance of the stairs; the Commission’s Orders of 1996 and 1998 assigned the maintenance of the stairways to SEPTA. 


However, without informing the Commission, or seeking approval, SEPTA removed the stairways in 1989.  The stairways were removed as part of a maintenance project in which the platform was shortened.  Septa installed steel guardrails at the openings where the stairs opened onto the bridge.  Montgomery County has requested that SEPTA perform additional work on the guard railings.  If this work is performed to the County’s satisfaction, it will agree to maintain the devices to prevent people from falling through.  SEPTA State. 1 at 2.


PennDOT, having moved for consolidation of SEPTA’s Petition, presented no evidence and made no argument on granting the Petition, or on the presence or absence of the stairways.  PECO likewise offers no evidence or argument on consolidation of the Petition or the presence or absence of the stairways.


The Bureau of Transportation and Safety does not oppose grant of this Petition:


With regard to SEPTA’s petition to modify the Commission’s July 29, 1998 order at docket number I-00960059, the Bureau of Transportation and Safety believes the Commission should grant the petition.  As set forth above, there is no evidence to support a conclusion that the work SEPTA has performed is unsafe.  The Bureau of Transportation and Safety is concerned that the alternate access to the Oreland railroad station is adequate and safe.  In light of SEPTA’s representation that it has received no complaints regarding the alternate access, (N.T. 215) the Bureau of Transportation and Safety supports SEPTA’s petition.
(Emphasis added) BTS MB at 7.



There is also no proof that the alternate facilities provided by SEPTA are safe or adequate.  These alternate facilities were described as a pedestrian bridge from the inbound to the outbound platform, access from the adjacent parking lot, and from Park Avenue.  SEPTA opines that this is adequate, and avers that they have received no complaints.  Tr. 207.  The fact that SEPTA says it has received no complaints does not prove that these facilities are safe or adequate; it only proves that SEPTA has not retained any records of any complaints.  Moreover, SEPTA’s actions created a problem whereby its passengers walked across the Montgomery family property and down their driveway to Bridge Street.  SEPTA’s commuter passengers did not take this path before the stairs were removed.  MM Exh. 1; Montgomery Exh. 4.  This certainly created inconvenience for the Montgomery family, and may have created safety problems for them and for the commuting passengers as they exited onto Bridge Street.  It would seem that the primary problems were inconvenience, trespass, and invasion of privacy.  Richard Montgomery had to attempt to solve this problem at his own expense by building a fence.  Tr. 55-56



The BTS articulation of its concern seems to point to the fact that the Commission’s jurisdiction over SEPTA extends only to safety.  However, none of these alternative means of access were added by SEPTA after removal of the stairways.  All of them preexisted destruction of the stairways.  It is unfortunate that SEPTA can act without regard to the impact of its actions on the property of those adjacent to its property, and thereby create problems and impose costs on adjoining property owners, and not be called to account for its actions before the Commission.


However, the Montgomery family may be able to seek redress in the Courts if they are not barred by a statute of limitations.


TESTIMONY FOR THE COMPLAINANT


Maria Montgomery chose not to be represented by an attorney.  She testified in support of her complaint.  She also called her brother-in-law, Larry Montgomery to testify on her behalf.  Since any action on the complaint must be based on facts established in this testimony, it would be well to have it in mind as we go on.  I will attempt to summarize this testimony based on the transcript, the summaries presented in the briefs, and Maria Montgomery’s written statement.


Maria Montgomery states that the top portion of her drive way was constructed as part of the bridge, and has a metal railing on top of a cement structure.[Other parties in the case refer to this as a retaining wall.]  She says that this is not her property.  Mrs. Montgomery also believes that the wall along the front of her property, part of the bridge approach, is not her property because of the “pipes on the bridge” there.  Tr. 82-83.  Her driveway is marked as “C” on the maps attached to her statement.  MM Exhs. 3, 4.  Larry Montgomery testified that the turn into the driveway is extremely dangerous, and that traffic will sometimes try to pass you on the right because, if you have an average size car or larger, you must pull into the left lane against opposing traffic to make the right hand turn.  He states that it has always been dangerous, but it has gotten more so as the traffic on the Bridge has increased over the years.  Tr. 50


She marks the former locations of the stairways removed by SEPTA as “A” and “B” on the maps attached to her statement, Id., and MM Exh. 4 shows the path taken by people walking across her property to Bridge Street after the stairways were removed.  Richard Montgomery installed a fence at the side of the property, which has reduced the pedestrian flow.  She also believes that people have come to realize that a large family resides there, and so have been less likely to walk through.



Regarding the drainage problem, Maria Montgomery states that the drainage line extends from the center of her basement to the wall under the bridge on the north side of the bridge, shown as “D” on the maps attached to her statement.  She alleges that since the construction by SEPTA [of the gabion wall] her drain, and many of the drains of the properties along the railroad were severed and closed off, and states that the water now does not empty from their own basement, and the drain exit is no longer visible in the wall under the bridge.  Mrs. Montgomery testified that she experiences the drainage problem after big rain and thunderstorms.  Tr. 77.  Mrs. Montgomery testified that the drainage problem is that rainwater, coming in through her basement walls, does not exit promptly through the one basement drain. The basement takes days before drying up.  Tr. 79.  After use of the washing machine, it drains correctly.  Tr. 77.  The water on the basement floor comes in from the basement walls, Tr. 78-79, 87, especially from the wall along the side of the house where there is a fence between the Montgomery property and the railroad right-of-way below.  Tr. 79.  On cross-examination, Mrs. Montgomery stated that she has never cleaned or had anyone else clean her basement drain.  Tr. 89.  [SEPTA Cross Exh. 1, which includes three photographs, shows in two pictures what may be a drainage pipe lying in the large gravel at the base of the bridge wall, but no opening in the wall itself.  It also shows that the gabion wall extends up to the edge of that wall, but not under it.]


Maria Montgomery testified at length about the hazards experienced by drivers traveling both north and south trying to enter her driveway, and also about the hazards experienced by drivers trying to exit from the driveway.  Montgomery 2, ¶3.  These hazards include: poor visibility and sight lines to the entrance of the driveway, and from the entrance of the driveway; volume of traffic; and, the speed of the traffic.  She acknowledges that the speed limit has been posted for 25 miles per hour, but says that drivers “don’t follow the speed limit at all.”  Tr. 80-81.  She states that when she is trying to make a right turn into her driveway, she has to swing wide so as to cross the yellow line, and drivers then try to pass her on the right.  Tr. 81.  She also stated that she is more concerned with the safety of her passengers than she is about damage to the side of her vehicle.  Tr. 126


Larry Montgomery resides in Ocean City, New Jersey.  Tr. 46.  He is the brother of the deceased Richard Montgomery, who filed the complaint, and also the brother-in-law of Richard Montgomery’s widow, Maria Montgomery.  Id.  He formerly lived in and owned 2 Bridge Street for twelve years, from 1984 when he purchased it from his parents, until he sold the property in 1996 to his brother, the late Richard Montgomery.  He also lived in the property with his parents for some four years immediately before his parents sold the property to him in 1984.  Tr. 46-47, 49, 59-60.  Larry and Richard Montgomery’s parents purchased the property in or about 1967.  Tr. 60. 


Larry Montgomery testified about a problem with the home’s driveway entrance onto Bridge Street: more particularly, a problem turning automobiles from Bridge Street into the driveway, Tr. 49-51; 52-54; 56-58, 67-71.  Both Larry and Maria Montgomery testified about accidents where drivers turning into the driveway had scraped the sides of their vehicles when turning into the driveway, three several years ago experienced by tenants, one recently during the final illness of Richard Montgomery.  The Montgomery’s father had gotten a dent in an accident there.  Cross-examination showed that neither Larry nor Maria Montgomery had personally had an accident in the driveway.  


Larry Montgomery testified about people walking across the property, to or from the station, and that this problem has been alleviated with the fence built by the late Mr. Montgomery. Tr. 55-56.


Larry Montgomery testified also about a problem of water in the basement floor drain, including the source of the water and drainage of the water from the basement. Tr. 51-52, 73-75.  He testified about the wall comprising part of the bridge’s approach, along the front of the 2 Bridge Street property, and what he termed a “wall” down along the railroad right-of-way, Tr. 64-66.  To distinguish between the two walls; he stated regarding the wall along the right-of-way, that it ran also, he believed, under the Bridge Street bridge [a point later corrected]. The latter “wall” has also by others’ testimony been identified as a “gabion.”  On cross-examination, Larry Montgomery testified that to his knowledge, no one has ever done a formal study to determine exactly where the drain beginning in the basement floor of 2 Bridge Street runs and exits.  Tr. 74-75.  He did mention that another Montgomery brother recently told him (Larry) that some years ago he had performed a test by pouring soapy water down the basement drain and observing where it came out, which was under the bridge.  Tr. 73-74.  Larry Montgomery did not observe this test.


Mrs. Montgomery seeks a remedy regarding the entrance and exit of autos into and out of her driveway, Tr. 77-78, and about the drainage. Tr. 78.  Mrs. Montgomery wants the entrance to the driveway widened.  She believes that SEPTA is responsible for this work because it built the retaining walls and is responsible for maintaining the bridge.  Mrs. Montgomery testified that she heard her brother-in-law Larry Montgomery’s testimony and agrees with his testimony. Tr. 76. 


The relief sought in the original complaint and the support for it in the record follows:
A hearing to decide the issues and allow neighborhood testimony.


A hearing has been held on this complaint in the Philadelphia State Office Building, which is not a great distance from the neighborhood of this bridge in Oreland, PA.  No neighborhood testimony was produced.
Extension of the southwest wall of the driveway of 2 Bridge Street by 4 feet



There is no testimony to support this request.  There is testimony about making the driveway wider, but it is not clear how extension of the southwest wall would make the driveway wider, or safer or easier to enter.
Restoration of drainage facilities on the northeast base of the bridge;



There was concern about drainage in the northeast quadrant of the bridge, and drainage problems on the property that now belongs to the Montgomery family in the original planning and construction stages of this bridge.  Apparently a storm water drain and two catchment basins were added to the project.  Montgomery County was assigned responsibility to maintain and repair drainage facilities on the Bridge.  There is no evidence that Montgomery County has performed any repair or maintenance work on these facilities, specifically not in the past four years.  There is a basis for the Commission to direct the County to inspect, clean, and repair as necessary the drainage facilities on the Bridge.



Repairs to sidewalks;



There was no testimony that any of the sidewalks on the approaches to or on the bridge were in need of repair.  Responsibility for maintenance of the sidewalks is assigned to the County.



Restoration and maintenance of walkways and stairs by SEPTA.


The Montgomery family is no longer asking for restoration by SEPTA of the two stairways it removed going from the Oreland station platform to the Bridge.  SEPTA is not responsible for the walkways on the bridge.



Enforcement of existing speed limits on the bridge


The Commission does not have jurisdiction to enforce speed limits on the Bridge.  Traffic laws are generally enforced by the state or local governments.  It does have jurisdiction to order installation of protective signs.


Here, Springfield Township has adduced extensive evidence that it responded to Richard Montgomery’s complaints to it about traffic speed on the Bridge.  It performed two traffic studies one in 2001, and the other in 2002.  Twp Exhs 4, 5, 6.  After the first study, the Township witness, Corporal Gross, sent a memo dated 10-30-01 saying that Richard Montgomery’s complaint about speeding vehicles on the bridge was apparently well-founded, and recommended that a 25 mph speed limit be posted.  MM2.  So, as a result of the first study, the Township posted the bridge speed limit as 25 miles per hour.



For a time, the Township also used a radar sign that computes the speed of the oncoming cars and shows it in lights as the car approaches.  It has also posted Driveway and Hazard warning signs, and in addition a Watch Children sign is posted.  Twp Exh. 2; Tr. 109-113.  About the second study, the Township observed:  “Based upon the results of the June 2002 study, it appears that the posting of the 25 MPH limit and the radar speed sign were effective in reducing the speed of vehicles on Bridge Street.  Otherwise, one could surmise that the October 2001 study contained numerous false readings of speeds over 50 MPH.”  Tr. 116.  The Township also reported that there was a high volume of traffic on the street, estimated between 4,000 and 7,000vehicles a day.  The number of vehicles counted increased from 27, 714 to 30,269 between the two studies. Tr. 111, 115


The Township witness stated that the only way he could think of to make traffic on the bridge and the Montgomery driveway safer would be to slow down the speed of the traffic or to change the sight lines, which he thought would require structural changes to the bridge.  Tr. 127.  As regards enforcement, the Township can only stop vehicles that are going ten miles an hour or more over the posted speed limit, or 35 mph or more.  The Township witness testified that enforcement activity on the Bridge itself would be very difficult because of equipment and physical constraints.  The Township is not permitted to use radar, and without it, a policeman needs basically 150 or 200 feet to clock a vehicle over.  It is very difficult to do [on the bridge] because of the bushes and very limited places where he or she could park to clock the vehicles.  Tr. 125.  The Township witness stated that to his knowledge, speed bumps are not permitted in Pennsylvania.  Tr. 127



Traffic conditions on the bridge have changed.  Moreover, the fact is that the traffic studies are now two to three years old.  If traffic has continued to increase in volume as shown by a comparison of these two studies, then the conditions have changed even more.  It appears that traffic enforcement activities are physically and technically limited in a way that prevents the Township from increasing enforcement if the traffic conditions change so much as to require increased enforcement.  However, it could use the radar sign again and at regular intervals in the future to remind drivers of the legal speed, and the difference of their own speed as compared to the legal limit.


The Township contends that Maria Montgomery’s testimony about having to pull to the left over the yellow line to turn into the driveway is not credible, and that the testimony of its witness’ is less extreme and should be accepted as more reasonable.  I disagree.  I think that Corporal Gross’ testimony corroborates the testimony of both Larry and Maria Montgomery on this subject.  Tr. 124.  The fact is that to turn right into the Montgomery driveway, you will pull to the left over the yellow line to be able to make that turn.


Reduction of purported fire hazard and removal of rotten telephone
 pole 



alongside railroad


There was no testimony about a purported fire hazard or a rotten telephone pole alongside the railroad.



Clearing the bridge sidewalk of ice and debris



The Commission has assigned this responsibility to the Township.  There was no testimony about problems with ice and debris on Bridge sidewalks.  To the contrary, the Township adduced evidence that it regularly removes ice and debris as needed, Tr. 99-100, and asserts as follows:

The only evidence presented regarding ice and snow removal was that it was done systematically when weather required such action in accordance with the 1998 Order.  N.T. 99-100.  
Twp MB. At 8.  “As a result of the 1996 or [1998] order we have to shovel the snow and ice from the sidewalks and also the streets...Q. And has the Township been performing that?  A. Yes, we have....”  Tr. 99.  “We have a list of the areas that we have the responsibility to maintain for ice and snow and we send out small tractors and hand shovelers who shovel various bridges, sidewalks, parks and recreation areas that the [T]ownship is responsible for.”  Tr. 100.



The Township also adduced evidence that it has maintained the roadway:
Additionally, the Township presented evidence that it resurfaced the highway approach to the Bridge as recently as 1993 in accordance with the 1961 Order.  Id.  No contrary testimony was presented. No evidence was presented about allegedly deteriorated sidewalks; therefore, no relief is appropriate with respect to this complaint....

Twp MB at 18



Enforcement of PUC Orders.



This request is so vague that it is not clear which Orders, or portions of existing PUC Orders, Montgomery sought to have enforced.  Enforcement of Commission Orders regarding SEPTA’s stairways is not an issue because SEPTA has removed them, and the Montgomery family does not seek to have them restored.  The Township argues that it has met all its responsibilities under Commission Orders: “Additionally, there was no evidence presented with respect to any other purported violation of PUC Orders by the Township.  Therefore, it can only be concluded that the Township has met its obligations under prior PUC Orders.”  Id.  



There is no evidence that enforcement action is needed regarding snow and ice removal, the condition of the sidewalks on the bridge or the bridge approaches, or the structure of the bridge.  Montgomery County is charged with maintenance of the drainage facilities on the Bridge, and I will recommend that the Commission now begin enforcing that provision of the former Orders.  Montgomery County is also charged with maintenance of the parapets, and there is evidence that the County was initially dissatisfied with the barriers in the parapets that SEPTA installed to block the former entrances to the stairways from the bridge.  I will direct that the County and SEPTA jointly certify to the Commission that SEPTA’s replacement of the materials used to block the former egress to the stairways from the bridge is now safe and adequate.  Other violations of the provisions of PUC Orders by the various parties have not been presented here.



Drainage


PECO has no opinion concerning the issue of drainage, and does not offer comment on this topic.  PECO MB at 2



Likewise, the Township avers that the drainage issues do not involve actions or failures to act on its part, and it does not address those issues in its Brief.  Twp MB at 3



Montgomery County (Montco) acknowledges that Maria Montgomery testified that she has a problem with water in her basement, in that water comes in through the basement walls, and the one drain in the basement floor fails to work.  However, Montco argues that there is no record evidence that a drainage pipe exists.  There is an 18” storm water drain pipe that runs along the bridge abutment along Bridge Street in front of the Montgomery property, but there is no connection shown on the exhibits here to the Montgomery home.  Montco argues that the testimony is not sufficient to make any ruling as to what the problem is, let alone assess responsibility to some party, and it concludes that the water problem in the basement is the sole responsibility of the homeowner.  Montco MB at 13-14.


BTS presented evidence of historical concern about the possibility that the construction of this bridge would cause drainage problems.  At the April 4, 1960 hearing, the Reading Company witness testified “due to concentration of surface water run-off from the northeast approach, the detail plans should provide drainage protection in the vicinity of our tracks”[both the property in question and the described portion of the railroad property are in the northeast quadrant].  BTS Exh. 2 at 193; Tr.136.  At the October 18, 1960 hearing, the Township Engineer for Springfield Township testified regarding”...the revision of the driveways; it may be that some drainage off the properties may be pocketed on the properties, and I don’t believe there is any provision for that...”, and later stated that “on the Cressman property [now the Montgomery property] a new driveway is proposed to be elevated to meet the new highway.  That would probably create a pocket whereby the water, surface water draining from the Mitchell property [next adjacent property up the hill] might be retained within that area next to the driveway unless provision is made to carry it under the driveway or an inlet provided that would take it into the new storm drain being—to be constructed with these plans.”  BTS Exh. 4 at 384.  On cross-examination, Larry Montgomery stated that they did not have a problem with water ponding in the front yard of the house or in the driveway area.  Tr. 60-61.


On what the BTS witness identified as the final plans from 1961, there are two catchment basins shown on either side of Bridge Street across from and adjacent to the Mitchell property, which apparently empty into the storm drain, which empties into the railroad right of way, just off the Cressman/Montgomery property.  Tr. 138-139; BTS Exh. 5.  The plans do not show any other connections onto the 18” pipe that the BTS witness designated as the storm drain.  Based on the information available, BTS Witness Oliver could not make a determination as to how the Commission could correct the basement flooding problem or how the Montgomery family might want to correct it.  Tr. 134-139; BTS Exh. 3, Sheet 1, BTS Exh. 5, Sheet 1


SEPTA divides the problem described by Marie Montgomery with regard to her basement into two aspects: 1) water entering the Montgomery basement and 2) water exiting the basement.  


SEPTA asserts that Maria Montgomery failed to meet her burden of proof to show that the drain from the basement of the Montgomery residence has been blocked by any of the defendants.  SEPTA MB at 34.  The only possible evidence of a partially blocked drainage pipe is found on SEPTA Cross Exh.3, where two photographs show a pipe lying in the gravel below the bridge.  However, there is no evidence showing that this object is in fact a drainage pipe, or that it connects to the Montgomery basement.

However, with regard to the problem of water entering the basement, SEPTA opines that there is evidence to support contributions to the problem by the original construction of the crossing, and to support the conclusion that Montgomery County has not fully complied with the Commission’s Order of February 6, 1961.  SEPTA MB at 23-27.
Even during the designing of the current bridge, attention was drawn to the issue of drainage from the bridge and its approach in front of the then-Cressman, now-Montgomery, property. PUC Staff Exh. 4, NT 137. Drainage facilities were included by the County in the design and construction of the bridge, and the Commission in ordering paragraph 22 of its order of February 6, 1961, assigns [to the County] the duty, cost and expense of maintaining the “drainage facilities installed at the location of the crossing.”...  The 1961 order, and in particular, paragraph 22 
, is still in effect. The Commission’s 1996 interim order and the final order of 1998, both at docket I-00960059, while shifting certain unrelated bridge maintenance duties, expressly provided that other duties as established in any prior orders, remained unaffected. PennDOT Exhs. 1, 2.
SEPTA MB at 23-24.



In its Brief, BTS concludes that “Mrs. Montgomery has failed to establish by a preponderance of the evidence that the water in her basement is caused by or connected to the rail highway crossing adjacent to her property.”



But SEPTA argues that Montgomery County’s witness, Donald Colosimo, was not clear where the drainage facilities are located, suggested briefly that only drainage facilities attached to the bridge would be at issue, and stated that the County has not been maintaining the drainage facilities in his recent memory.  In fact, Colosimo testified that he “could not remember any recent need for maintenance there”.  He has had his position as Director of the Department of Roads and Bridges since 1999.  Tr. 175-177, 164.  Based on its grammatical analysis, SEPTA asserts that paragraph 22 does not bear out the narrow interpretation that it only applies to drainage facilities attached to the bridge, because it used the phrase “at the location of the crossing” regarding the drainage facilities.  I agree.  SEPTA MB at 24.


SEPTA then argues:


The drainage facilities for the bridge and its approaches have been in place for over forty years, and without any known maintenance. The Township has been salting the roadway on the bridge and its approaches for many years, [Tr. 99-100], and it is well known that salt is a corrosive material and can accumulate – and act as a block in small areas. Also, the Township resurfaced the roadway in 1993, [Tr. 99], which leaves open the question whether the drainage from the bridge and its approaches were affected by such project. For example, was more runoff from the bridge and its approach left to flow down the embankment to the opening for the Montgomery driveway, and was the new street paving now high enough to make the Montgomery driveway, essentially, a drain for bridge and approach runoff? 
These are persuasive arguments, particularly in light of the original concerns expressed by engineering witnesses for the Reading Company and the Township regarding the possibility for creating such water drainage problems by originally constructing this bridge.  BTS Exh 2 at 193; BTS Exh 4 at 384, supra.  



SEPTA offers further speculative arguments about the directions of water flow and pooling which it concedes are not based on record evidence, but concludes that what is clear is 
that the bridge and approach drainage system, including pipes, catch basins, etc., will all benefit from careful inspection, cleaning, and where necessary, repair.  The need for this inspection and maintenance (and possible repair) is heightened by the long-continued salting of the roadway, and the recent resurfacing of the street. 
SEPTA then adds prescriptions as to how the inspection should be conducted, and suggestions as to the work that may be necessary.  These prescriptions and suggestions may be excellent and correct, but they are not based on the testimony of SEPTA’s engineering witness or other record evidence.  


SEPTA also suggests another possible contributing factor from the original construction and elaborates on the homeowner’s responsibility, also without supporting testimony, and then concludes that:  “... ordinary steps that Mrs. Montgomery might take will not avail her if water is coming onto her property from the bridge and its approach as a result of inadequate or clogged or otherwise broken bridge drainage facilities. These were a great concern in 1960 and they should remain a concern.” (Emphasis added)


SEPTA’s recommendation partially meets and allays the concern expressed by BTS witness Oliver, i.e., that there is not sufficient information to determine how to solve the problems with the Montgomery basement, because such an inspection might produce knowledge that would help to determine the source of the problem and a solution.  It also presents the possibility that the problem of the water in the basement to could be connected to malfunctioning of the drainage facilities at the location of the crossing.  These were constructed along with the rest of the crossing.  I agree that this should be investigated and evaluated before the allegations of the complaint on this issue are dismissed or sustained.  


This analysis and recommendation brings the matter within the ambit of the Commission’s mission and its jurisdiction.  The Commission can indeed direct the County to carry out its required maintenance and inspections – inspections of the drainage facilities and inspection of how the runoff flows during a sustained rain.  I agree that it is too early to make a determination as to whether the complaint against those responsible, if any can be identified, for the arrival of runoff onto her property should be upheld, and what (further) steps, if any, can or should be taken by way of remedy.


Safety and Adequacy of the Bridge  - Safety of the Driveway


The present condition of the Montgomery drive way came about as a result of the Commission’s Order of July 29, 1961.  The Commission directed that retaining walls be built at the front of what is now the Montgomery property, and also at each side of the driveway as it entered the property.  It was part of the crossing project then, and should still be considered as related to the crossing.  There is no evidence in the record as to who owns the retaining walls and the property on which they stand, other than the opinions of Maria and Larry Montgomery that the Montgomery family does not own them.
  Montgomery County, in complying with the Commission’s Order, built these retaining walls.  


Both the County and the Township in their arguments about the driveway issues contend that these are private matters that do not involve the public interest, and are solely the responsibility of the property owners, namely the Montgomery family.  I disagree.  The conditions of this driveway were not created by the present property owners, or by any previous property owner.  They were created at the Order of the Commission by Montgomery County when it constructed the bridge.  Moreover, the township argues that if the Montgomery family wanted or wants to widen the driveway, it would have to have plans prepared by an engineer and submitted to the parties here and the Commission for review and approval.  Twp MB at 9


The volume of traffic on the bridge is high.  The number of vehicles counted in the traffic studies increased by 2555 from the first one in 2001 to the second one in 2002.  Tr. 111-115.  The sight lines from the bridge to the driveway, and from the driveway to the bridge can cause problems, although the Township argues that its exhibits show the driveway is visible from approximately the center point of the bridge, about 110 feet before the driveway.  Twp Exhs2, 7 at pp1,2,7; Twp MB at 5.  However, these sight lines are extrapolated from stationary positions, i.e., the photographer; and there is no testimony about visibility at the various speeds the vehicles may be traveling.  



There is testimony that cars coming over the crest of the bridge do not realize that there is a driveway over the hill.  The Township points out that its photographs presented and admitted into evidence clearly show that the “DRIVEWAY” sign is posted. See Township Exhibit 7 at pp.1, 7.  The Township further avers that “The Complaint alleges that the driveway is hidden from view to those traveling from southwest to northeast.  However, the Township also posted a “DRIVEWAY” sign on the approach to the Bridge for cars traveling in that direction...”.  See Township Exhibit 2; Township Exhibit 7 at pp.1,2,7.  Id.


I have discussed speed and enforcement above and will not repeat that discussion, but rather incorporate it here to be considered with these issues.


The Montgomery family has made allegations about serious accidents, and testified to various minor accidents causing minor property damage but no bodily injury.  The Township emphasizes that there have been no reportable accidents on the bridge or near the Montgomery driveway for the last 10 years so far as it knows.  Tr. 117, 129.  The Montgomery family has certainly not supported its allegations about numerous and dangerous accidents on the bridge.  But it has shown that driving to and entering their driveway can be difficult and potentially dangerous.

BTS


In summarizing it argument, BTS opines that:

The Commission has the authority to order whatever work needs to be performed at a crossing in order to prevent accidents and promote the safety of the public.  The Bridge Street crossing in Springfield Township, Montgomery County, was the subject of a previous Commission Order at I-00960059.  The order in that proceeding directed Montgomery County to maintain the entire structure [and the drainage facilities located at the crossing], Springfield Township to maintain the approaches to the bridge, and SEPTA to maintain its railroad facilities.  


As the complainant in this matter, Maria Montgomery has the burden to establish her case before the Commission by a preponderance of the evidence.  In this case,....  Mrs. Montgomery has also failed to establish by a preponderance of the evidence that the removal of the steps and the creation of an alternate route to the Oreland railroad station is unsafe.  Mrs. Montgomery has failed to establish that the driveway from Bridge Street to her property is unsafe so as to warrant widening it.
BTS MB at 4


I interpret BTS comment on the Commission’s authority to mean that,the Commission’s statutory authority to include the power to direct that, signs be installed at the crossing, including installation of permanent speed limit signs and driveway warning signs, to prevent accidents.  I agree with this interpretation.  However, these signs have already been posted.  I do not think that the Commission’s jurisdiction extends to include the ability to order further enforcement activities by the Township.  Although greater enforcement action, such as extended use of the radar sign, which is not permanent, would be desirable, that is really within the discretion of the Township.

PECO


PECO’s evidence shows that it has a gas main in the street in front of the Montgomery property, and that the Montgomery gas service entry pipe may run underground in or near the driveway and the access area to the roadway. Therefore any modification of the driveway access area may impact on PECO’s gas facilities.  PECO will require reimbursement from the party initiating or responsible for the modification of the driveway or roadway if such modification has an impact on PECO’s facilities.  PECO MB at 2


PECO also relies on its Gas Tariff §6.2, which states that changes in location of the service-supply pipe for the accommodation of the customer shall be at the expense of the customer.  PECO then asserts “It has been well established that a utilities Tariff has the effect of law binding the customer and the utility.  Brockway Glass Company v. Pennsylvania Public Utility Commission, 437 A.2d 1067, 63 Pa. Commw. 238, 1981 Pa. Commw. Lexis 1943 (1981)....”.  Although PECO has correctly cited black-letter law, there is no bar against a customer filing a complaint about the impact of the tariff before the Commission.  Here, however, the allegations of Montgomery’s complaint are about electric facilities on poles in or near the driveway, and PECO does not cite any similar provision of its electric tariff.  Moreover, it is possible that any activity may be for the purpose of repairing the drainage facilities, and not solely for the benefit of the Montgomery family.


Nonetheless, Montgomery did not present any evidence to support the allegations about the poles, and to this extent the complaint cannot be sustained.

PENNDOT


In the Conclusion section of its Brief, PennDOT asserts that:

The record does not support an allocation of costs or assignment of maintenance responsibility to the Department of Transportation.  There was no evidence offered that would support a conclusion that the Department of Transportation has any involvement at all with the subject crossing and the allegations made by the Complainant. Moreover, prior Commission orders have assigned maintenance responsibility and allocated costs.  No evidence has been offered that would justify disturbing those orders.



I agree.  Therefore, I will not recommend that any costs be assessed or any maintenance be assigned to PennDOT with regard to this crossing as a result of this case.

CONCLUSIONS OF LAW



1.
The Commission has exclusive jurisdiction over the construction, maintenance, suspension and abolition of rail/highway crossings pursuant  to 66 Pa. C.S. §§2702, 2704.  A crossing is defined as the intersection of railroad and highway right-of-way, at, above or below grade.  See City of Philadelphia v. Pa. Public Utility Com’n, 676 A.2d 1289, 1301 n.4 (Pa. Cmwlth), alloc denied 684 A.2d 558 (Pa. 1996), cert. Denied 520 U.S. 1155 (1997).  PennDOT MB at 3


2.
The Commission has the authority to assign cost and maintenance responsibility in regard to rail/highway crossings to public utilities and municipal corporations concerned, or to the Commonwealth. 66 Pa. C.S. §2704(a).



3.
In evaluating a rail/highway crossing matter and apportioning costs and allocating maintenance responsibilities, the Commission is not limited to any fixed rule but must take all relevant factors into consideration, with the fundamental requirement being that its order is just and reasonable. AT&T v. Pa. Public Utility Commission, 558 Pa. 290, 311, 737 A.2d 201, 213 (1999), citing Bell Atlantic-Pa, Inc. v. Pa. PUC, 672 A.2d 352 (Pa. Cmwlth. 1995).  Id.


4.
The Commission’s decisions must be based upon substantial evidence.  Substantial evidence is relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  Bowman v. DER, 549 Pa. 65, 69, 700 A.2d 427, 428 (1997), citing Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 128, 413 A.2d 1037, 1047 (Pa. 1980).  See also Burleson v. Pennsylvania PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 433, 461 A.2d 1234 (1983) (noting that a conclusion is based on substantial evidence when the conclusion “is compatible with what a reasonable person acting reasonably might accept as adequate to support a conclusion”).  Id.


5.
Maria Montgomery has standing to prosecute this complaint.



6.
In proceedings before the Commission the moving party, in this case the complainant, bears the burden of proof to support the complaint factually, and to show that he or she is entitled to the relief sought.  66 Pa. C. S. §332 (a)


7.
Maria Montgomery as the complainant had the burden of proof, and she did not carry this burden completely so that her complaint cannot be sustained completely.


8.
The crossing that is the subject of the Commission’s proceeding at 

I-00960059 and the Bridge Street bridge that is the subject of this complaint are one and the same.


9.
There is sufficient evidence to support the change of Paragraph 5 in the Commission’s Order entered July 29, 1998 as requested by SEPTA.


10.
There is evidence to support modifying or incorporating at least one other ordering paragraph in that Order.



11.
The County of Montgomery has not complied with the Commission orders at C- 16945, Order ¶ 22 and I-00960059, ¶ 11, in that it apparently has not performed inspections or maintenance of the drainage facilities at the location of the crossing, recently if ever.  Tr. 176-177

12.
PECO’s facilities are safe, reasonable and adequate.  PECO Statements 1 and 2; Tr. 192, 196

ORDER
(Subject to Commission review and approval)


THEREFORE,



IT IS RECOMMENDED:



1.
That the caption of the complaint at C-20016554 be amended to include the name of Myrna Maria Montgomery as complainant in lieu of Richard Montgomery, deceased.


2.
That the complaint be and hereby is dismissed as to the need for neighborhood testimony; extension of the southwest wall of the driveway at No. 2 Bridge Street by four feet; repairs to sidewalks; restoration of stairways and walkways by SEPTA; reduction of purported fire hazard and removal of rotten telephone pole alongside railroad; and clearing the sidewalk of ice and debris.


3.
That the complaint that the defendants or any of them has or have any responsibility for the slow drainage of the basement floor drain in the residence at 2 Bridge Street, adjacent to the Bridge Street bridge and its approaches and the SEPTA railroad right-of-way, is hereby held in abeyance pending Montgomery County’s inspection, cleaning and repair as needed of the drainage facilities located at the crossing.


4.
That the complaint be sustained to the extent that certain provisions of the Commission’s Orders regarding this crossing should be enforced, including Paragraph 22 of the Order of February 6, 1961, assigning maintenance of any drainage facilities installed at the location of the crossing to Montgomery County.


5.
It is ordered that the County shall promptly and thoroughly inspect, clean, and repair, if necessary, any drainage facilities installed at the crossing, and inspect these again thereafter under circumstances of a current rain to determine whether any runoff from the bridge and its approach is entering the Montgomery property, and that the County shall file a report to the Commission concerning such maintenance and inspections, with copies provided to all current parties.



6.
That Montgomery County notify all the parties to this proceeding of the time and date of its inspection and any resulting repair work, and all parties shall cooperate with each other during any inspection, design, modification or repair so that operations and or facilities of any of the parties will not be endangered or unnecessarily impeded.  Parties that think they must engage in protective work for their facilities shall do so at their initial cost and expense.


7.
That the Bureau of Transportation and Safety, upon its review of the County’s report of its maintenance and inspections of the drainage facilities of the bridge and its approaches, shall meet with complainant Maria Montgomery and the County and other parties that may be interested, or which may be required by the Bureau to attend, and discuss what further actions, if any, may be necessary for the proper drainage of the bridge and its approaches. If the Bureau of Transportation and Safety shall determine that any further action or actions must be taken regarding the drainage of the bridge and its approaches, the Bureau may begin a new Commission investigation procedure in that regard, if necessary. 



8.
That the complaint of Maria Montgomery, in lieu of Richard Montgomery, deceased, docketed at C-20016554shall be considered sustained in part, satisfied in part, held in abeyance in part, and dismissed in part, and the file shall be marked closed.


9.
The complaint as to posted speed limit signs and signs posted to show a driveway shall be considered satisfied.



10.
That the corporate name “Verizon Pennsylvania, Inc.”, shall be substituted for “Bell-Atlantic-Pennsylvania, Inc.”, in Paragraph 7 of the Order entered July 29, 1998 at docket I-00960059.



11.
That paragraph 5 of the order entered July 29, 1998 at docket I-00960059, which now reads:
“That Southeastern Pennsylvania Transportation Authority, at its sole cost and expense, shall furnish all material and do all work necessary to maintain its railroad facilities and the stairways to the Oreland Station platforms.”
be hereby modified and amended to read instead as follows:
“That Southeastern Pennsylvania Transportation Authority, at its sole cost and expense, shall furnish all material and do all work necessary to maintain its railroad facilities at the crossing.”   



12.
That Montgomery County and SEPTA shall jointly certify to the Commission that the materials and workmanship of SEPTA’s barriers filling or blocking the former openings giving access to the stairs SEPTA removed that had run from the platforms for the Oreland Station to the Bridge are adequate and safe.


13.
That in all respects not inconsistent herewith, all previous Orders of the Pennsylvania Public Utility Commission pertaining to the subject crossing shall remain in full force and effect.


14.
That this Order is binding upon the parties hereto, their respective successors and assigns.








_________________________________







Allison K. Turner








Administrative Law Judge

Date:
April 27, 2004
	� 	Various parties have referred to this as Bridge No. 63 in briefs and at other times.  However, Twp Exh 1, page 6, which is a picture of the brass plaque on the bridge, shows it as Bridge No. 68, and I shall refer to it as Bridge No. 68.


 	� 	Ordering paragraph 22 reads:





22.	That upon completion of the improvement and its opening to public use, Montgomery County, at its sole cost and expense, furnish all material and do all work necessary to maintain the remainder of the improvement including the roadway wearing surface and sidewalk on the new bridge constructed in accordance with this order and to maintain any drainage facilities installed at the location of the crossing.  (emphasis added).  BTS Exh. 1


	� 	There was testimony at the first hearing on this bridge that no private property would be taken, but there would be “damages for changing the grade in front of those driveways for the two private”.  BTS Exh 2 at 179
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