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HISTORY OF THE PROCEEDING
This initial decision dismisses a formal complaint concerning a request for a lower “down payment”.  The complaint under the name Tick Tock Restaurant, Inc. (Tammy R. Hurst) (“Complainant”), filed August 6, 2003, states “not in agreement with decision”.  I presume Ms. Hurst means the decision of the Bureau of Consumer Services (“BCS”) which was attached to the complaint.  The complaint asks for a lower down payment and, presumably, for permission to pay current bills plus $100.00 on the arrearage.  Respondent, The Peoples Natural Gas Company (“Peoples”) filed a timely answer.

The initial hearing was held by telephone from Pittsburgh on February 13, 2004.  I was unable to contact Complainant at the telephone number listed on the complaint and on the hearing notice.  Counsel appeared by telephone on behalf of Peoples.  The record here consists of a sixteen page transcript of the testimony and discussion, and two Peoples exhibits.  The record is summarized in the findings of fact that follow and reviewed along with the applicable law in the discussion section.  The complaint is dismissed with prejudice and a payment plan ordered in the Order at the end.  No briefs were filed.
Findings of Fact

1. Complainant Tammy R. Hurst listed an address of 530 Horner Street Johnstown, PA 15902 on the complaint form.  Peoples’ records list the property as a landlord/tenant account. Peoples has three accounts under the name Tick Tock Restaurant, Inc. Tr. 8-9; Peoples Exhibit A.
2. The account in question here was opened in April 2002.  As of the hearing, Complainant’s account balance was $9,869.88. The last good payment on the account was made on December 6, 2002. Tr. 8-10; Peoples Exhibit A.
3. Complainant initiated an informal proceeding before this Commission’s Bureau of Consumer Services (“BCS”).  The BCS decision at docket number 1401124 was issued on July 22, 2003.  The decision required Complainant to pay $2,488.00 plus $1,076.50 toward a security deposit by July 31, 2003, and then to pay the account balance plus $538.25 toward the security deposit by August 15, 2003, and then to pay the current bill plus the remaining $538.25 toward the security deposit.  Tr. 12-14; Peoples Exhibit B.
4. On February 13, 2004, at 10:00 am, the date and time established for the initial hearing, I called the telephone number listed in the complaint and in the hearing notice, 814-539-2181.  The call was answered by a recorded message to the effect that the number had been disconnected and no further information was available.  Peoples’ witness had a similar experience in her attempts to contact the Complainant.  Tr. 4, 11-12.

5.
To the best of my knowledge, neither the hearing notice nor my prehearing order has been returned as undeliverable.

DISCUSSION
Complainant bears the burden of proof under Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a), of showing that Peoples has in some fashion violated provisions of the Public Utility Code or the regulations of this Commission in the course of providing her with utility service.  The failure of the Complainant to be present at the telephone number provided by her in her complaint precludes her from carrying that burden.  Neither the hearing notice nor my prehearing order has been returned as undeliverable.  Both contained the date and time of the initial hearing as well as telephone numbers and addresses to be used to contact the Commission to request a change in the schedule.  The second paragraph of the prehearing order specifically requested that I be contacted if the Complainant or any witness would be at a different telephone number than the one on the hearing notice.
Complainant has not made any of the payments due under the terms of the BCS decision.  The last payment to clear for deposit was made in December 2002.  One made in March 2003 was by check that was subsequently dishonored as drawn on insufficient funds.  Peoples’ witness, Ms. Gardner, on behalf of Peoples, asked that Complainant be directed to pay an upfront payment of $5,723.00, and then to pay the budget plus one-twelfth of the remaining arrearage each month until the arrearage is satisfied. Tr. 14-15.
Counsel for Peoples moved to dismiss the complaint and to direct Complainant to comply with Ms. Gardner’s proposal.  The requested payment schedule would retire the arrearage in twelve months.  I conclude that the request is reasonable under the circumstances present in this case.  I also conclude consistent with the decisions of this Commission, that the complaint should be dismissed with prejudice.

CONCLUSIONS OF LAW
1. The parties to and the subject matter of this case are within the jurisdiction of this Commission.

2. Complainant has failed to carry the burden of proof under Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).
ORDER
THEREFORE,
IT IS ORDERED:

1. That the complaint of the Tick Tock Restaurant, Inc. (Tammy R. Hurst) against The Peoples Natural Gas Company, docketed at C-20030921, is dismissed with prejudice for failure to appear, participate and for failure to carry the burden of proof.
2.
That within 30 days after the entry date of the Final Commission Order Complainant is directed to pay Peoples the sum of $5, 723.00.
 
3.
That within 15 days of the entry date of the Final Commission Order, Peoples shall issue a bill to Complainant showing the balance remaining on the account after the payment of the sum directed in paragraph 2.  The remaining balance will be divided by 12 and billed to Complainant as an additional amount to the current budget amount on the account.


4.
That Complainant is directed to pay the budget plus the amount determined in paragraph 3, when due, each month.

5.
That, if Complainant complies with the payment schedule established by this Order, Peoples shall not assess any late payment charges nor shall it terminate or suspend service to the Complainant except for valid safety and/or emergency reasons.  However, Peoples shall not be precluded from terminating service to Complainant’s property if she has not complied with the terms of this Order.

6.
That, if Complainant fails to comply with the terms of this Order, Peoples is authorized to terminate service to the property in question here pursuant to the provisions of the Pennsylvania Public Utility Code and this Commission’s regulations in the Pennsylvania Code.

Date:  April 27, 2004
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Administrative Law Judge


