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Administrative Law Judge
HISTORY OF THE PROCEEDING
On September 5, 2003, Joel Theodore,  (Complainant) filed Formal Complaints (Complaint(s)) with the Pennsylvania Public Utility Commission (Commission) against PPL, Electric Utilities Corporation (Respondent), at Docket No. Z-01419400 and Docket No. Z‑01419374.   These Dockets were consolidated for hearing purposes.  In his Complaint, the Complainant alleged that he could not pay the monthly amounts toward his PPL bill determined in the informal Commission’s Bureau of Consumer Services (BCS) decisions of August 8, 2003.  Complainant asked that the Commission reduce the amounts and order the Respondent to accept the lower amounts.  
On October 8, 2003, Respondent filed two separate Answers (Answers) addressing each Docket listed in the above caption.  Both Answers alleged that Complainant’s outstanding bill at the time of filing was $2,063.36 and requested the Complaint be denied.  Both Answers included the prior BCS August 8, 2003 decision in BCS Case No. 1419400.  Respondent’s Answer provided in Docket Z-01419374 should correctly have referenced the prior BCS decision for BCS Case No. 1419374, not BCS Case No. 1419400. 
By Telephone Hearing Notice dated February 12, 2004, an Initial Telephone Hearing was scheduled for April 6, 2004.  The telephonic Hearing convened as scheduled at 10:00 a.m. on April 6, 2004.  Kimberly Spotts-Kimmel, Esquire, counsel for Respondent, was contacted at (610) 774-2199.  Two separate attempts were made to contact Complainant at (610) 824-7820, that is the telephone number he provided on his Complaint form and the telephone number listed on the February 12, 2004 Hearing Notice.   The Complainant was unavailable.    The hearing proceeded without the Complainant.  A Transcript of the hearing was provided to me on April 29, 2004.

FINDINGS OF FACT

1. Complainant receives electric service from Respondent.
 
2. An Initial Telephone Hearing on Complainant’s Complaint was scheduled for April 6, 2004, at 10:00 a.m., with both parties given notice thereof.

3. The February 12, 2004, Telephone Hearing Notice advised Complainant that he would be contacted at telephone number (610) 824-7820 to participate in the hearing.

4. The February 12, 2004, Telephone Hearing Notice advised Complainant of his responsibility to make known a telephone number other than (610) 824-7820 seven (7) days before the actual hearing for his participation in the hearing if necessary.

5. The Telephone Hearing Notice was mailed to Complainant at the address appearing on his Complaint, (P.O. Box 331 Palmerton, PA 18071) and was not returned as undeliverable by the United States Postal Service.
6. Respondent appeared, via telephone, for the hearing at the scheduled time by legal counsel and was prepared to proceed.

7. An attempt was made to contact Complainant at (610) 824-7820.  No one picked up the telephone.
8. Complainant failed to appear, via telephone, for the scheduled hearing.

9. Complainant did not settle nor withdraw the Complaint nor obtain a continuance prior to the scheduled telephonic hearing.

10. Complainant did not request a continuance or contact the Commission’s Office of Administrative Law Judge to advise of a telephone number other than (601) 824-7820 at which he wished to be contacted for the scheduled telephonic hearing.
11. Respondent appeared but did not provide any testimony. No exhibits were admitted.  Respondent moved for Dismissal of the Complaint because the Complainant failed to appear for the hearing.
DISCUSSION

As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).  By failing to participate in the scheduled hearing, Complainant failed to meet his burden.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

The Telephone Hearing Notice (February 12, 2004) was mailed to Complainant at the address he provided on his Complaint and was not returned to the Commission by the United States Postal Service.  Therefore, the Complainant is deemed to have received the Hearing Notice and had sufficient notice of the day, date and time of the scheduled hearing.  His failure to appear is unexcused.

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  

By his unexcused failure to appear Complainant waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon Complainant.

3.
Complainants alleging an inability to pay for utility service rendered have the burden of proof as to the alleged inability.

4.
Notice properly mailed to a party’s last known address and not returned by the post office is presumed to have been received.

5.
By failing to appear at the scheduled hearing and failing to present any evidence, Complainant has failed to satisfy his burden of proof.

6.
Failure by a Complainant to appear for a scheduled hearing of which the Complainant had notice warrants dismissal of the Complaint with prejudice.
7.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion to Dismiss made by PPL Electric Utilities Corporation to dismiss the Formal Complaints of Joel Theodore at Docket Nos. Z-01419400 and Z-01419374 is granted. 
2. That the Formal Complaint filed by Joel Theodore against PPL Electric utilities Corporation at Docket Nos.  Z-01419400 and Z-01419374 are dismissed with prejudice for failure to prosecute.
Date: May 13, 2004


















Ember S. Jandebeur








Administrative Law Judge




� No physical address was provided by Complainant, only a post office box number.
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