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HISTORY OF THE PROCEEDING



On February 11, 2004, Patricia Marx (“Marx” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent").  The Complainant asked the Commission to “check the article to make sure this is not happening.”  The Complainant alleged that “Senator Fumo is stealing and PECO is letting it happen.”  The article entitled “Don’t tolerate Fumo’s antics” stated that Senator Vincent Fumo set up two funds that cost PECO customers $17 million.  It was alleged that each PECO customer is paying for projects like this to get Senator Fumo elected.


The Respondent, through its counsel, filed an Answer and a Motion to Dismiss on March 4, 2004.  In the answer the Respondent admitted that it has made contributions to charitable organizations.  The Respondent denied that these charitable contributions resulted in higher rates for the Respondent’s customers.  The Respondent denied that the projects in the article are being paid for by PECO’s customers.



The Respondent filed a Motion to Dismiss pursuant to 52 Pa. Code §5.101(a) (1) with a notice to plead within twenty (20) days.  The Respondent requested that the complaint be dismissed on the grounds that the Commission lacks jurisdiction to adjudicate the Complainant’s dispute, that the Complainant does not have standing to bring the complaint and that the Complainant has failed to state a claim upon which relief can be granted.  


Although PECO’s attorney included a Notice to Plead indicating that the Complainant had twenty (20) days to file an answer, the Complainant did not file an answer to the Motion. 



However, by correspondence, dated March 14, 2004, and received in the Chairman’s office on March 17, 2004, the Complainant sent Chairman Terrance Fitzpatrick a copy of her complaint, with the original newspaper article and another newspaper article concerning PECO’s $17 million contribution “to a foundation under the senator’s exclusive control.”  She asked the Chairman to research the matter and reply to her.  She stated that Ward Smith, Esquire, PECO’s counsel, assured her that the money donated to Senator Fumo was not collected from PECO’s customers.  The Complainant questioned how the money was generated.



The record in this case consists of the complaint, the answer and the Respondent’s Motion to Dismiss and the Complainant’s correspondence to Chairman Fitzpatrick.

DISCUSSION



The Respondent filed a Motion to Dismiss the complaint, pursuant to 52 Pa. Code §5.101(a) (1), on the grounds that the Commission does not have jurisdiction over the subject matter of the complaint, that the Complainant lacks standing and that the Complainant has failed to state a claim upon which relief can be granted.  
Lack of Jurisdiction



The Respondent described the complaint as a brief newspaper article that discusses PECO’s contributions to two charitable organizations.  The Respondent averred that under the current Pennsylvania law, a utility usually cannot recover charitable contributions from its customers in its rates.  Pennsylvania Public Utility Commission v. The Bell Telephone Company of Pennsylvania, 51 Pa. P.U.C. 570, 592 (1977).  Although the Commission has stated that rate recovery might be possible if the charitable contribution directly benefits current customers, the Respondent argued that it has not make a claim for the charitable contributions referenced in the complaint.  Pa Public Utility Commission v. Dauphin Consolidated Water Supply Company, 71 Pa. P.U.C. 555 (1989).  The Respondent noted that the Commission has denied requests to recover charitable contributions from the customers in rates.  Pa. Public Utility Commission v. York Water Company, 1992 Pa. PUC LEXIS 115; Pa. Public Utility Commission v. UGI Utilities, Inc, 1994 Pa. PUC LEXIS 137. 


In PUC v. Bell, supra, Bell claimed that charitable contributions were a legitimate cost of business and should be allowed as a rate case expense.  The Commission noted that although some jurisdictions accept that view, Pennsylvania does not. PUC v. Bell, 51 Pa. PUC at 592.  The Commission said:

A charitable contribution, however, loses much of its philanthropic character if the donor has the ability to turn around and pass responsibility for its payment on to someone else. In that case, it becomes a form of involuntary “taxation” of ratepayers.  We would hope that Bell will continue to meet its civic obligations to aid worthy causes; but if we in turn assessed ratepayers for these contributions we would in fact be excusing the utility’s owners from the obligation.  

PUC v. Bell, 51 Pa PUC at 592.


The Commission has consistently held that utilities do not have the right to make others pay for its charitable contributions. PUC v. Bell, supra, Pa Public Utility Commission v. Dauphin Consolidated Water Supply Company, 71 Pa. PUC 555, 569 (1989) and Pa. Public Utility Commission v. York Water Company, 1992 Pa. PUC LEXIS 115.  Since the charitable contributions do not provide a direct benefit to ratepayers and are not connected to the provision of safe and adequate utility service, the Commission does not have jurisdiction over this matter.



Before the Commission can decide a controversy, it must have subject matter jurisdiction over the matter.  Hughes v. Pennsylvania State Police, 619 A. 2d 390 (Pa. Comwlth. 1992), alloc. den. 637 A. 2d (Pa. 1993).  It is undisputed that the Commission has held that it does not have jurisdiction over charitable contributions that are not recovered from the ratepayers in the rate base.
Lack of Standing



The Respondent argues that the Complainant does not have standing because she has not demonstrated a direct, immediate and substantial interest.  Pennsylvania Petroleum Association v. Pennsylvania Power & Light Company, 32 Pa. Commonwealth Court 19, 377 A.2d 1270 (1977), aff’d 488 Pa. 308, 412 A. 2d 522 (1980).  It is undisputed that a complainant must have a direct, immediate or substantial interest in the proceeding.  William Penn Parking Garage, Inc., et al v. City of Pittsburgh, 464 Pa. 168, 346 A. 2d 269 (1975), L. G. Spielvogel, P. E. v. PECO Energy Company, 1997 Pa. PUC LEXIS 2. Since PECO’s charitable contributions are not funded with ratepayer dollars, the Complainant has not demonstrated a direct, immediate and substantial interest in PECO’s charitable contributions.  The Commission has held that individual customers do not have standing to pursue representational positions. Spielvogel v. PECO Energy Company, supra.
Failure to State A Claim Upon Which Relief Can be Granted


The Respondent also states that the complaint should be dismissed because the complainant failed to state or describe a violation of the Public Utility Code., PECO’s tariff, a Commission Order, or any other regulation or law over which the Commission has jurisdiction. 



Since the Commission does not have subject matter jurisdiction and the Complainant does not have standing to bring the complaint, the third issue does not need to be addressed.  Nevertheless, there is no evidence in the record to show that the Complainant has stated a claim for which relief can be granted.



The Respondent’s motion is granted.  The issues in the motion are questions of law.  Pursuant to section 703(b) of the Public Utility Code, 66 Pa. C. S. §703 (b), the Commission can dismiss a complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Since there are no factual issues and the Commission has already held that it does not have jurisdiction over cases involving charitable contributions, and the Complainant does not have standing, this case should be dismissed without a hearing.  


The Motion to Dismiss the complaint is granted.  The complaint is dismissed in its entirety and the record is marked closed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties in this proceeding.



2.
The Commission does not have jurisdiction over the subject matter in this proceeding.



3.
That utilities do not have the right to make others pay for its charitable contributions.  Pennsylvania Public Utility Commission v. The Bell Telephone Company of Pennsylvania, 51 Pa. P.U.C. 570, 592 (1977); PUC v. Bell, supra, Pa Public Utility Commission v. Dauphin Consolidated Water Supply Company, 71 Pa. PUC 555, 569 (1989); and Pa. Public Utility Commission v. York Water Company, 1992 Pa. PUC LEXIS 115.  Consequently, the Commission does not have jurisdiction over issues involving charitable contributions that do not provide a direct benefit to ratepayers and are not connected to the provision of safe and adequate utility service.


4.
A complainant must have a direct, immediate or substantial interest in the proceeding.  William Penn Parking Garage, Inc., et al v. City of Pittsburgh, 464 Pa. 168, 346 A. 2d 269 (1975), L. G. Spielvogel, P. E. v. PECO Energy Company, 1997 Pa. PUC LEXIS 2.


5.
That the Commission can dismiss a complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703 of the Public Utility Code, 66 Pa. C.S. §703(b). 

ORDER

THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Patricia Marx against PECO Energy Company at Docket C-20042446 is dismissed in its entirety.



2.
That the Respondent PECO Energy Company’s Motion to Dismiss is granted.



3.
That the record in this case is marked closed.

Date:
May 3, 2004



__________________________________







Cynthia Williams Fordham






Administrative Law Judge
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