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history of the proceeding
In a formal complaint filed on September 2, 2003, Janet L. Kastronis (“Complainant”) sought Commission review of an earlier decision of the Bureau of Consumer Services (“BCS”) which had established a payment plan whereby she could continue to receive natural gas utility service from The Peoples Natural Gas Company (“Respondent”).  The Respondent filed an answer on September 24, 2003 and the Commission scheduled a telephonic hearing to be held at 2:00 p.m. on April 27, 2004.

At the time scheduled for hearing I called the Complainant at the number she had listed on her complaint and which was also listed on the hearing notice (724-325-6122).  The person answering the telephone told me that Janet Kastronis had “already gone.”  He was unable to tell me where I could contact her.

The Respondent was present and the hearing proceeded without the Complainant.  The utility company presented the testimony of one witness and introduced 2 exhibits.  The record, which consists of those exhibits and an audio recording of the hearing, closed immediately following the proceeding.

findings of fact

1. The Complainant Janet L. Kastronis opened an account with The Peoples Natural Gas Company in October 2002 for gas utility service to 13130 Lincoln Way, North Huntingdon, PA 15642.  
2. Between opening the account and the date of the hearing in this matter, Ms. Kastronis has made only one payment to the Respondent on this account.  She paid $60.00 on April 1, 2003.
3. At the time of the hearing the balance due on the Complainant’s account is $1,641.53.
4. The Complainant’s current monthly budget amount is $44.00.
5. On June 21, 2003, in response to an informal request for assistance with her bills, the BCS directed Ms. Kastronis to pay the Respondent a lump sum of $466.00 by July 14, 2003 and then to pay her regular monthly budget amount (then $52.00) plus $50.00 each month toward her arrears (then $1,167.94).

6. By not paying anything in accordance with the BCS decision, Ms. Kastronis is currently $926.00 short of compliance with the terms laid out by the BCS.  That amount is calculated as follows:


DATE




AMOUNT DUE

July 2003



        $466.00

August 2003
52.00 (Consumption)
September 2003
52.00

October 2003
52.00

November 2003
52.00

December 2003
52.00

January 2004
52.00

February 2004
52.00

March 2004
52.00

April 2004
44.00 (Budget amount decreased)

                                                                    $926.00

discussion

The Commission’s Office of Administrative Law Judge sent a notice to the parties on January 16, 2004 advising them of the date and time scheduled for a telephonic hearing in this matter.  The notice advised the parties that I would call them at the scheduled time and it listed the telephone number where they would be contacted.  The notice further described how a party could provide a more convenient number where one could be reached for participation in the hearing.  The number listed for Ms. Kastronis (724-325-6122) was the number she had listed on her complaint.  I was not provided with another number and I received no request for a change in the date or time scheduled for hearing.
Since the notice of hearing was sent by first class mail and since the notice was not returned by the U.S. Postal Service as undelieverable, it is presumed that Ms. Kastronis received notice of the hearing.  Samaras v. Hartwick, A.2d 71 (Pa. Super. Ct. 1997).

Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (entered October 25, 1993).  The Commission has held that when a complainant fails to be present for a scheduled hearing, the complaint is to be dismissed with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (entered November 16, 1993); Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (entered December 26, 1995).  Further, the underlying BCS determination on the complainant’s informal complaint is to become the operative decision of the Commission.  Lastly, if the complainant has not complied with the BCS determination, then a catch-up payment, equal to the amount of the missed BCS payments, is to be required.  Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z-00248730, entered December 22, 1995.  The amount of catch-up payment is to be calculated as the sum of any lump sum payment amount directed to be paid by the BCS, plus the monthly regular budget or actual payment amounts for current consumption.  Stammel v. PG Energy, Docket No. C-20027994, entered May 21, 2003; McDuffie v. PECO Energy Company, Docket No. Z-01029604, entered June 2, 2003.
In this case the catch-up payment has been calculated at $926.00.  This amount will be greater by the time the Commission’s Order in this case is entered, unless Ms. Kastronis begins paying her monthly gas bills in accordance with the terms of the June 21, 2003 BCS determination.  Accordingly, I will direct the Respondent to update the catch-up amount as of the time of the Commission’s Order.  Ms. Kastronis will be required to pay her bill or risk termination of her gas utility service.

The Respondent in this case has requested that the Commission modify the terms of the BCS determination by requiring Ms. Kastronis to pay her monthly budget amount plus $100.00 rather than $50.00 toward arrears.  The request is based on the Complainant’s failure to make any of the BCS payments and on information which the Complainant provided to the BCS indicating that the Complainant’s income was sufficient to amortize her obligation to The Peoples Natural Gas Company more expeditiously.  I am reluctant to grant this request.  There is no Commission precedent for such action and, since the Complainant failed to attend the hearing, the record contains no evidence of her current income and expenses.

 conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. The Complainant, as the party seeking affirmative relief from the Commission, bears the burden of proof in this matter.

3. The Complainant, by failing to appear for a scheduled hearing, has not met the burden of proof.
order

THEREFORE,

IT IS ORDERED:

1. That the complaint of Janet L. Kastronis v. The Peoples Natural Gas Company d/b/a Dominion Peoples at Docket No. C-20031151 is dismissed with prejudice for failure to prosecute.
2. That within fifteen (15) days of the date that the Commission’s Order in this matter is entered, The Peoples Natural Gas Company d/b/a Dominion Peoples shall issue a bill to Janet L. Kastronis in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services’ determination at BCS Case No. 1388799, issued June 21, 2003.  The bill shall be calculated in accordance with the Commission’s Order in Stammel v. PECO Energy Co., Docket No. Z-0109604 (entered June 2, 2003).
3. That within 30 days of the date that the Commission’s Order in this case is entered, Janet L. Kastronis shall pay to The Peoples Natural Gas Company d/b/a Dominion Peoples a sum equal to the amount of the bill prepared in accordance with Paragraph 2 above, to become current with the determination of the Commission’s Bureau of Consumer Services.

4. That in addition and beginning with the first gas bill received after the date on which the Commission’s Order in this case is entered, Janet L. Kastronis shall pay to The Peoples Natural Gas Company d/b/a Dominion Peoples the regular monthly budget or optional payment amount on her gas bills, plus an additional $50.00 per month toward the arrearage on the account, by the due date of each month’s bills, and to continue to pay the gas bills in this manner until the arrearage on the account is paid in full.
5. That, as long as  Janet L. Kastronis adheres to the terms of this Order, The Peoples Natural Gas Company d/b/a Dominion Peoples shall not assess any late payment charge nor shall it terminate service to her except for valid safety and/or emergency reasons. 
6. That, if Janet L. Kastronis fails to adheres to the terms of this Order, The Peoples Natural Gas Company d/b/a Dominion Peoples is hereby authorized to terminate service to her pursuant to the provisions of the Public Utility Code, 66 Pa. C.S.A §101, et seq.
Date:  April 28, 2004




___________________________








Fred R. Nene








Administrative Law Judge
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