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HISTORY OF THE PROCEEDING
On August 15, 2003, Leona L. Hale (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (respondent), Docket Number C-20031019.  The Complaint was a late-filed challenge of a decision by the Commission’s Bureau of Consumer Services (BCS) in case number 1338773.  The BCS decision, dated May 27, 2003, found that complainant had an outstanding balance with respondent for electric service rendered of $1,168.88 (as of May 19, 2003).  The BCS decision directed complainant to pay respondent a lump sum of $405.00 by June 16, 2003, and then make monthly payments, beginning July 7, 2003, of her CAP rate plus $15.00 towards her arrearage.
On September 4, 2003, respondent filed an Answer (Answer) denying the material averments of the Complaint.
By Telephone Hearing Notice dated December 8, 2003, an Initial Telephone Hearing was scheduled for March 5, 2004, and the case was assigned to Administrative Law Judge (ALJ) Debra Paist.

On December 22, 2003, ALJ Paist issued a Prehearing Order (Prehearing Order).  The Prehearing Order advised the parties with respect to Commission procedure, directed the submission of proposed exhibits by both respondent and complainant at least one week prior to the hearing, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the telephonic hearing.  The Prehearing Order also advised complainant of the possibility of a lump sum payment if the previously rendered BCS decision had not been complied with by complainant.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.
Also on December 22, 2003, ALJ Paist issued an Interim Payment Order (Interim Order) directing complainant to pay her monthly electric bills from respondent on or before the due date until directed otherwise by the Commission.
Under cover letter dated February 20, 2004, Priya Sankar, Esquire, on behalf of respondent, submitted three copies of proposed exhibits for possible use at the telephonic hearing.
On March 8, 2004, Kenneth M. Kulak, Esquire, entered his appearance on behalf of respondent.
The Initial Telephone Hearing convened as scheduled at 10:00 a.m. on March 5, 2004.  Respondent’s attorney, Priya Sankar, Esquire, was contacted at (215) 841-6841.  Complainant was ultimately contacted at a cell phone number.  Complainant informed ALJ Paist that she had been evicted from the premises where she had received service from respondent.  Complainant further advised ALJ Paist that she had only limited usage time on her cell phone provided a post office box address for future use, contending that she had not received notice of the March 5, 2004, telephonic hearing.  ALJ Paist agreed to continue the hearing at complainant’s request.

By letter dated March 8, 2004, ALJ Paist memorialized the events surrounding the scheduled hearing on March 5, 2004, and provided guidance to the parties for a rescheduled hearing.

By Telephone Hearing Notice dated March 23, 2004, an Initial Telephone Hearing was scheduled for May 3, 2004.

Due to ALJ Paist’s announcement of her upcoming resignation, by Judge Change Notice dated April 1, 2004, the case was reassigned to me.

Under cover letter dated April 20, 2004, respondent submitted three copies each of two proposed exhibits for possible use at the Hearing.

At 10:00 a.m. on Monday, May 3, 2004, I contacted respondent’s attorney by telephone.  I then attempted to contact complainant but was only able to reach her voicemail.  I left a message stating who I was, why I was calling, and advising that I would try again at 10:20 a.m. and if complainant still was unavailable the Hearing would proceed in her absence.

At 10:20 a.m. I again contacted respondent’s attorney, Priya Sankar, Esquire.  I also contacted complainant.  Both complainant and Ms. Sankar confirmed that complainant is no longer a customer of respondent.  A tape recording of the Hearing was made, no court reporter being present.  The record was closed at the end of the Hearing on May 3, 2004.
FINDINGS OF FACT

1.
On August 15, 2003, complainant filed a formal Complaint against respondent with the Commission.

2
An Initial Telephone Hearing on complainant’s Complaint convened before ALJ Paist on March 5, 2004.  ALJ Paist continued the Hearing at complainant’s request because complainant was using a cell phone with only limited time left on it.
3.
On April 1, 2004, this case was reassigned from ALJ Paist to me.
4.
The continued Hearing convened as scheduled on May 3, 2004.  Respondent appeared, via telephone, for the Hearing at the scheduled time by legal counsel and one potential witness.
5.
Complainant appeared, via telephone, for the Hearing.

6.
Both complainant and counsel for respondent confirmed that complainant is no longer a customer of respondent.

7.
Complainant did not comply with the BCS decision in case number 1338773 dated May 27, 2003.

8.
Complainant’s final balance with respondent is $1,118.52.

DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 PA PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 110 (1982).

All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 PA PUC 463 (1988), Thomas P. O’Toole v. The Bell Telephone Co. of Pennsylvania, Docket Number C-923964, Initial Decision of Administrative Law Judge Michael C. Schnierle dated June 16, 1992, Final Order entered August 20, 1992.

Complainant is no longer a customer of respondent, so that there is no threat to continuation of service and no challenge to the rates, services and facilities of respondent presented here.  Therefore, it would be inappropriate to establish a payment schedule.  See, Leann V. Harris v. Metropolitan Edison Company, Docket Number C-00970101, Opinion And Order adopted July 10, 1997, entered August 8, 1997; Enid Rivera v. Pennsylvania Power and Light Company, Docket Number Z-00332295, Opinion And Order adopted July 10, 1997, entered August 8, 1997.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
When a complainant is no longer a customer of the respondent utility, so that there is no threat to continuation of service and no challenge to the rates, services and facilities of the respondent utility, it would be inappropriate to establish a payment schedule when the Complaint is dismissed.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Leona L. Hale against PECO Energy Company at Docket Number C-20031019 is dismissed.
3.
That the record at Docket Number C-20031019 be marked closed.

Date: May 6, 2004
















Wayne L. Weismandel






Administrative Law Judge

7

