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This matter involves a rulemaking proceeding in which the Commission has proposed amendments to its Electric Service Reliability Regulations at 52 Pa. Code Chapter 57.  The Law Bureau recommends that the Commission adopt a Final Rulemaking Order that accepts in part, and rejects in part, comments that were filed by several parties.  I will move that the Commission approve the recommendation of the Law Bureau with the modification described below.

In its Proposed Rulemaking, the Commission proposed to implement reporting requirements concerning the inspection and maintenance activities of electric distribution companies (“EDCs”) (Proposed Regulations, §57.195(b)

(6-12).  In response to this, the Pennsylvania AFL-CIO Utility Caucus 

(“AFL-CIO”) argued that establishing reporting requirements does not go far enough; the Commission is legally obligated to establish inspection and maintenance standards pursuant to 66 Pa. C.S. §2802(20), (AFL-CIO Comments, pp. 2-3).  This subsection provides that:


(20)
Since continuing and ensuring the reliability




of electric service depends on adequate




generation and on conscientious inspection




and maintenance of transmission and




distribution systems, the independent system




operator or its functional equivalent should




set, and the commission shall set through




regulations, inspection, maintenance, repair




and replacement standards and enforce those




standards.

66 Pa. C.S. §2802(20).  In its Reply Comments (page 14), the Office of Consumer Advocate (“OCA”) agrees with the AFL-CIO that 66 Pa. C.S. §2802(20) requires the Commission to adopt regulations establishing inspection and maintenance standards.  No other party filed comments on this issue.  

I note that the Commission has stated on several occasions that it did not believe specific inspection and maintenance standards were necessary or appropriate.  Instead, the Commission focused its efforts on regulating reliability performance – i.e., comparing data regarding the frequency and duration of outages to benchmarks from a historical period.  In the reliability Proposed Rulemaking Order of June 1997, the Commission stated:

We decline, at this time, to require specific inspection and maintenance standards, since electric utilities are continually developing new methods and technologies to improve the inspection and testing process.  Until such time as prescriptive standards are deemed necessary, we propose to adopt the industry accepted indicators, such as System Average Interruption Frequency Index (“SAIFI”) and Customer Average Interruption Duration Index (“CAIDI”), to monitor the performance and reliability of the transmission and distribution systems.

Rulemaking to Amend 52 Pa. Code Ch. 57 to Ensure Electric Service Reliability, Dkt. No. L-00970120, Proposed Rulemaking Order, p.5 (Order entered June 13, 1997).  In addition, the Commission, in the reliability Final Rulemaking Order of April 1998 stated:
…the Commission believes that it is inappropriate, at this time, to establish specific performance standards due to the need to better understand existing performance levels and to permit flexible modification of standards as the competitive market develops.

This Order continues:

While we are adopting the NESC [National Electrical Safety Code] as the basic external standard, neither existing regulations nor the NESC provides specific standards for inspection and maintenance.  These standards will be adopted in subsequent orders.

Rulemaking to Amend 52 Pa. Code Ch. 57 to Ensure Electric Service Reliability, Dkt. No. L-00970120, Final Rulemaking Order, p. 3-4 (Order entered April 24, 1998).  Similarly, in its Inspection and Maintenance Study order of August 2002, the Commission stated that its effort to protect reliability was “constantly evolving” and that it would continue to assess the need for inspection and maintenance standards in the future.  Inspection and Maintenance Study of Electric Distribution Companies, Dkt. No. M-00021619, p. 11 (Order entered August 29, 2002).       


New information arising from the blackout in August 2003 may form a basis for revisiting the need for inspection and maintenance standards.  One of the causes of the blackout was the failure of FirstEnergy Corp. to adequately manage tree growth along transmission lines.  Final Report on the August 14 Blackout in the U.S. and Canada, U.S. – Canada Power System Outage Task Force, pp. 17, 57-64 (April 2004).  In the wake of the blackout, the Federal Energy Regulatory Commission (“FERC”) commissioned a study of utility vegetation management practices.  This led to a report entitled “Utility Vegetation Management Final Report” prepared by CN Utility Consulting, LLC and released by FERC in March 2004.  The report concluded, among other things, that the “[c]urrent oversight of UVM [utility vegetation management] activities by appropriate agencies or organizations is overwhelmingly inadequate” (Report, p. 68).  To remedy this inadequacy, the report recommended:

2.  
DEVELOP CLEAR UVM PROGRAM 
EXPECTATIONS FOR UTILITY COMPANIES

Oversight organizations should work with the utility companies, the UVM industry, and other stakeholders to develop measurable and achievable program objectives.  The development of these expectations will require


a joint effort to identify what specifically can be done to ensure the reduced likelihood of future tree and power line conflicts.  Given the myriad of site-specific UVM related variables throughout North America, we would expect that these expectations may differ based on local environmental conditions and other factors.  With that caveat, we offer the following three examples of items that could be included as part of these expectations:

· Adoption of specific UVM Best 

Practices
· Development of, and adherence to 

comprehensive UVM schedules

· Achieving specific reductions in 

tree-related outages

(Report, pp. 68-69).  While it is not binding on this Commission, this report should not be ignored as the Commission considers how to preserve reliability.

In light of the above, I believe that the Commission should issue an advance notice of proposed rulemaking on inspection and maintenance standards.  The purpose of this proceeding will be to determine whether the Commission should now adopt specific inspection and maintenance standards, and if so, what types of standards would be appropriate. 

In the meantime, the Commission should put into effect the reporting requirements on inspection and maintenance activities. While it may be argued that these requirements do not go far enough, there is no harm in implementing them while the Commission considers the adoption of specific inspection and maintenance standards.  If the Commission ultimately promulgates regulations establishing specific inspection and maintenance standards, the reporting requirements approved today could be modified.  
THEREFORE I MOVE THAT:
1.
The Law Bureau revise the Final Rulemaking Order consistent with this 
Motion.

2.
The Law Bureau prepare an Advance Notice of Proposed Rulemaking on 
Inspection and Maintenance Standards consistent with this Motion.

DATE:  May 7, 2004
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