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INITIAL DECISION
Before

Wayne L. Weismandel

Administrative Law Judge
HISTORY OF THE PROCEEDING
On June 24, 2003, Mountain Laurel Center For The Performing Arts (complainant) filed a formal Complaint (Complaint) against Pennsylvania Utility Company (respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint alleged that respondent was in violation of numerous provisions of the Public Utility Code, 66 Pa.C.S. §101 et seq., and of Commission Regulations promulgated pursuant thereto, in both its water and its wastewater public utility services.  The portion of the Complaint involving water service was given Docket Number C-20030558 and the portion of the Complaint involving wastewater service was given Docket Number C-20030559.

Also on June 24, 2003, complainant filed a Petition For Interim Emergency Relief (Petition).  The Petition was also docketed at Docket Numbers C-20030558 and C-20030559 as to the parts pertaining to water and wastewater service, respectively.

By Hearing Notice dated June 25, 2003, an Initial Hearing on complainant’s Petition was scheduled for July 2 and 3, 2003, and the cases were assigned to me.
On July 1, 2003, respondent filed its Answer (Petition Answer) to complainant’s Petition.  The Petition Answer denied the material averments of the Petition.
The Initial Hearing convened as scheduled on July 2, 2003.  Due to my absence on a family medical matter, Chief Administrative Law Judge Robert A. Christianson presided.  The parties were able to negotiate an amicable resolution of the issues raised by the Petition, but not by the Complaint.  A transcript of the proceeding containing twenty-two (22) pages was produced.

By Hearing Cancellation/Schedule Notice dated July 3, 2003, the further Hearing on complainant’s Petition scheduled for July 3, 2003, was cancelled and an Initial Prehearing Conference on complainant’s Complaint was scheduled for August 1, 2003.

As is my customary practice, I issued a Prehearing Conference Order (Prehearing Conference Order), dated July 3, 2003.  The Prehearing Conference Order advised the parties regarding, among other things, requests for schedule change or continuance procedures, prehearing conference procedures, attorney representation requirements, and the make-up of the service list.  The Prehearing Conference Order also required the parties to serve Prehearing Conference Memoranda on or before July 25, 2003, and specified the contents thereof.  Finally, the Prehearing Conference Order reminded the participants of the date and time of the scheduled Initial Prehearing Conference.

By Hearing Cancellation/Schedule Notice dated July 23, 2003, the Initial Prehearing Conference on complainant’s Complaint was rescheduled to December 1, 2003.
By Amended Prehearing Conference Order dated July 24, 2003, the due date for Prehearing Conference memoranda was changed to November 24, 2003.

On July 31, 2003, respondent filed its Answer (Answer) to complainant’s Complaint.  The Answer denied the material averments of the Complaint.
On August 4, 2003, respondent filed an Affidavit that had not been attached to the Answer.

What had been scheduled as an Initial Prehearing Conference occurred on December 1, 2003, as a status conference, at the request of the parties.  The parties advised me that they believed that a negotiated settlement could be obtained if they were given time to continue negotiations.  Consequently, it was agreed that the Initial Prehearing Conference would be scheduled for February, 2004.  A transcript of the proceeding containing twenty-six (26) pages was produced.

By Hearing Schedule Notice dated December 3, 2003, the Initial Prehearing Conference was scheduled for February 3, 2004.

By Second Amended Prehearing Conference Order dated December 11, 2003, the due date for Prehearing Conference memoranda was changed to January 27, 2004.

On January 26, 2004, complainant filed a Withdrawal of its Petition.  On that same date, complainant also filed its Prehearing Conference memorandum.

On January 28, 2004, respondent filed its Prehearing Conference memorandum.

On January 30, 2004, the Commission’s Bureau of Fixed Utility Services (BFUS) filed a Memorandum (Memorandum) stating that it was continuing to work with the respondent in satisfying the conditions established by the Commission when respondent’s certificates of public convenience had been awarded to provide water (Docket Number A-210098) and wastewater (Docket Number A-230091) service.

The Initial Prehearing Conference occurred as scheduled on February 3, 2004.  Though the parties remained confident that all issues would be settled, a schedule for litigation was developed and agreed upon.  A transcript of the proceeding containing eleven (11) pages, numbered 23 through 33, was produced.
By Hearing Notice dated February 3, 2004, an Initial and further Hearing was scheduled for June 23 and 24, 2004.

Also on February 3, 2004, I issued a Scheduling And Briefing Order for the litigation.

On April 23, 2004, the parties and I participated in a telephonic conference.  Submission of complainant’s written direct testimony, due that day, was postponed until May 7, 2004, unless an executed settlement agreement was filed by that date instead.

By Order dated April 26, 2004, complainant was ordered to “either file and serve an executed settlement agreement for approval or serve its written direct testimony” on or before May 7, 2004.

On May 7, 2004, the parties filed an executed Settlement Agreement (Agreement) dated May 7, 2004.  A true and correct copy of the Agreement is attached hereto, marked Exhibit 1.
TERMS AND CONDITIONS OF THE SETTLEMENT AGREEMENT
The Agreement filed by complainant and respondent provides for a settlement of all issues.

The Agreement contains the following principal terms and conditions:
1.
Complainant and respondent had previously agreed that it would be necessary to install a meter at the interconnection point between the Tamiment Resort & Conference Center (Tamiment) and complainant for purposes of measuring water/wastewater usage at complainant.  Complainant agrees to pay approximately 50% of the cost for the meter and cost of installation less amounts previously expended in installing two separate meters and associated appurtenances at two points of consumption on complainant’s facilities.  Complainant has agreed to make payment to respondent in the amount of $8,963.96, which amount is currently in escrow, to be paid to respondent in settlement of this portion of the dispute between the parties.  This payment by complainant shall be made within ten (10) days of the Commission’s entry of an Order indicating unqualified approval of the Agreement.

2.
Pursuant to an agreement between Tamiment, complainant and respondent, Tamiment/respondent agreed to reimburse complainant for approximately $40,000 associated with complainant’s installation of an upgraded interceptor line on respondent’s wastewater system.  Under the terms of that agreement and at respondent’s request, complainant agreed to upgrade the interceptor line which upgrade benefits both Tamiment/respondent as well as complainant.  The amount of reimbursement is not in controversy and as part of this settlement, Tamiment/respondent shall issue a check in the amount of $39,610 to complainant within ten (10) days of the Commission’s entry of an Order indicating unqualified approval of the Agreement.

3.
Complainant and respondent agree that due to the limited level of service utilized by complainant, complainant shall not be required to enter into an interconnection agreement with respondent nor make capacity payments at this time.  Complainant and respondent further agree that, if complainant’s future water/wastewater requirements increase substantially, the negotiation of an interconnection agreement, including a capacity charge will be discussed.  Nothing in the settlement is intended to prevent complainant from raising any defenses against a claim for capacity payments.

4.
Respondent has incurred certain operational expenses related to serving complainant, Tamiment/respondent has agreed to include these expenses in respondent’s next rate case and will not require payment of these amounts in any manner from complainant.

5.
The Agreement contains the entire agreement of complainant and respondent with respect to the subject matter contained therein, there are no expressed or implied restrictions, promises, representations, warranties, covenants, agreements or undertakings other than those expressly set forth in the Agreement and any and all prior contemporaneous oral or written agreements made on behalf of complainant or respondent shall be of no force and effect.  No amendment, supplement, modification, waiver or termination of the Agreement shall be implied or be binding, unless it is in writing and signed by complainant and respondent.  The Agreement cannot be changed orally and constitutes the entire contract between complainant and respondent.

6.
The Agreement is conditioned upon the Commission’s approval.  Complainant and respondent request that the presiding Administrative Law Judge issue an Initial Decision and that the Commission enter an Order, incorporating the components of the Agreement into the Commission’s ultimate disposition of these proceedings.

7.
The Agreement is proposed by complainant and respondent to settle fully the cases at Docket Numbers C-20030558 and C-20030559 and is made without any admission against or prejudice to any positions which either complainant or respondent might adopt during subsequent litigation, including further litigation in this proceeding if the Agreement is rejected by the presiding Administrative Law Judge or the Commission.  The Agreement is conditioned upon the Commission’s unqualified approval of all the terms and conditions contained therein without exception or reservation.  If the Commission does not grant such unqualified approval, then the Commission’s action shall be deemed a rejection of the Agreement unless, within five (5) business days of the entry of the Commission’s order rejecting the Agreement, complainant and respondent notify the Commission and each other to the contrary in writing.  If, because of the Commission’s rejection of the Agreement, the proceeding continues to further hearings, complainant and respondent reserve their respective rights to submit direct testimony as well as rebuttal and surrebuttal testimony and to conduct full cross-examination, briefing and argument in the proceeding regarding the issues which are the subject of the Agreement.

8.
If the Administrative Law Judge, in his Initial Decision, recommends that the Commission adopt the Agreement as proposed therein, complainant and respondent agree to waive the filing of Exceptions.  Complainant and respondent, however, do not waive their rights to file Exceptions with respect to any modifications to the terms and conditions of the Agreement, or any additional matters proposed by the Administrative Law Judge in his Initial Decision.  Complainant and respondent reserve the right to file Reply Exceptions to any Exceptions that may be filed.

DISCUSSION

The question which must be answered in assessing the settlement embodied in the filed Agreement is this: Is its adoption in the public interest?  For the reasons set forth below, I conclude that it is and will approve it, without modification.

Negotiated agreements, such as the Agreement, give something to everyone but less than everything to any one party.  As a consequence of this truism, negotiated agreements must be evaluated as a whole.

Respondent will receive the payment currently held in escrow to cover complainant’s share of the installation of the meter at the interconnection point between Tamiment and complainant within ten (10) days of the Commission’s final Order approving the Agreement.

Similarly, complainant will receive payment to reimburse it for the costs associated with complainant’s installation of the upgraded interceptor line on respondent’s wastewater system within ten (10) days of the Commission’s final Order approving the Agreement.
Neither party would receive the money owed to it so quickly without the approval of the Agreement.

Additionally, complainant and respondent accept that they can postpone the determination of what capacity costs, if any, complainant might incur when and if increased need for service from respondent becomes necessary.
Finally, resolution of the issues by amicable agreement enables both complainant and respondent to conserve resources that would be expended in order to fully litigate this matter, and removes the uncertainties of litigation.  In this manner, the Agreement promotes efficiency in the regulatory process.  Resolution of these cases by negotiated agreement rather than full litigation will avoid the substantial time and expense involved in full litigation of all the issues.  Specifically, acceptance of the Agreement will negate the need for the filing of written prepared testimony by both complainant and respondent, participation at in-person hearings, the filing of Main and Reply Briefs, exceptions and reply exceptions, and potential appeals.

For all of the foregoing reasons, I find that the settlement embodied in the Agreement is both just and reasonable and its approval would be in the public interest.

As to the  formal Complaint, it was filed by an entity who has now joined in the Agreement.  Consequently, the formal Complaint shall be sustained in part and dismissed in part in accordance with the terms and conditions of the Agreement.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and the parties.

2.
The Agreement submitted by complainant and respondent is in the public interest.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the terms and conditions contained in the Settlement Agreement filed by Mountain Laurel Center For The Performing Arts and Pennsylvania Utility Company in Docket Numbers C-20030558 and C-20030559 be, and the same hereby are, approved.

2.
That the formal Complaint of Mountain Laurel Center For The Performing Arts against Pennsylvania Utility Company filed with the Pennsylvania Public Utility Commission on June 24, 2003, at Docket Numbers C-20030558 and C-20030559, is sustained in part and dismissed in part consistent with the terms and conditions of the Settlement Agreement approved in Order Paragraph 1, above.

3.
That the records at Docket Numbers C-20030558 and C-20030559 be marked closed.
Date:
May 10, 2004
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SETTLEMENT AGREEMENT

AND NOW COMES, Mountain Laurel Center for the Performing Arts (“Center”) and Pennsylvania Utility Company — Water and Sewer Divisions (“Utility”) (hereinafter the “Parties”) and submits a Settlement Agreement in resolution of the outstanding complaints filed with the Pennsylvania Public Utility Commission (“Commission”) in these matters on or about June 4, 2003. The Parties further aver as follows:

1.
The Parties previously agreed that it would be necessary to install a meter at the interconnection point between the Tamiment Resort & Conference Center (“Tamiment”) and the Center for purposes of measuring water/wastewater usage at the Center. The Center agrees to pay approximately 50% of the cost for the meter and cost of installation less amounts previously 
EXHIBIT 1

expended in installing two separate meters and associated appurtenances at two points of consumption on the Center’s facilities. The Center has agreed to make payment to the Utility in the amount of $8,963.96 which amount is currently in escrow, to be paid to the Utility in settlement of this portion of the dispute. This payment by the Center shall be made within ten (10) days of the Commission’s entry of an Order indicating unqualified approval of this Settlement Agreement.

2.
Pursuant to an agreement between Tamiment, the Center and the Utility, Tamiment/Utility agreed to reimburse the Center for approximately $40,000 associated with the Center’s installation of an upgraded interceptor line on the Utility’s wastewater system. Under the terms of this agreement and at the Utility’s request, the Center agreed to upgrade the interceptor line which upgrade benefits both Tamiment/Utility as well as the Center. The amount of reimbursement is not in controversy and as part of this settlement, Tamiment/Utility shall issue a check in the amount of $39,610 to the Center within ten (10) days of the Commission’s entry of an Order indicating unqualified approval of this Settlement Agreement.

3.
The Parties agree that due to the limited level of service utilized by the Center, the Center shall not be required to enter into an interconnection agreement with the Utility nor make capacity payments at this time. The parties further agree that, if the Center’s future water/wastewater requirements increase substantially, the negotiation of an interconnection agreement, including a capacity charge will be discussed. Nothing in this settlement is intended to prevent the Center from raising any defenses against a claim for capacity payments.

4.
The Utility has incurred certain operational expenses related to serving the Center, Tamiment/Utility has agreed to include these expenses in the Utility’s next rate case and will not require payment of these amounts in any manner from the Center.

5.
This Settlement Agreement contains the entire agreement of the parties hereto with respect to the subject matter contained herein, there are no expressed or implied restrictions, promises, representations, warranties, covenants, agreements or undertakings other than those expressly set forth herein and any and all prior contemporaneous oral or written agreements made on behalf of either party shall be of no force and effect. No amendment, supplement, modification, waiver or termination of this Settlement Agreement shall be implied or be binding, unless it is in writing and signed by the Parties. This Settlement Agreement cannot be changed orally and constitutes the entire contract between the Parties hereto.

6.
This Settlement Agreement is conditioned upon the Commission’s approval of this full settlement. The Parties respectfully request that the presiding Administrative Law Judge issue an Initial Decision and that the Commission enter an Order, incorporating the components of this Settlement Agreement into the Commission’s ultimate disposition of these proceedings.

7.
This Settlement Agreement is proposed by the Parties to settle fully the instant cases and is made without any admission against or prejudice to any positions which any of the Parties might adopt during subsequent litigation, including further litigation in this case if this Settlement Agreement is rejected by the presiding Administrative Law Judge or the Commission. This Settlement Agreement is conditioned upon the Commission’s unqualified approval of all the terms and conditions contained herein without exception or reservation. If the Commission does not grant such unqualified approval, then the Commission’s action shall be deemed a rejection of the Settlement Agreement unless, within five (5) business days of the entry of the Commission’s order rejecting the Settlement Agreement, all of the Parties notify the Commission and each other to the contrary in writing. If, because of the Commission’s rejection of this Settlement Agreement, the proceeding continues to further hearings, the Parties reserve their respective rights to submit direct testimony as well as rebuttal and surrebuttal testimony and to conduct full cross-examination, briefing and argument in this proceeding regarding the issues which are the subject of this Settlement Agreement.

8.
If the Administrative Law Judge, in his Initial Decision, recommends that the Commission adopt the Settlement Agreement as herein proposed, the Parties agree to waive the filing of Exceptions. The Parties, however, do not waive their rights to file Exceptions with respect to any modifications to the terms and conditions of this Settlement Agreement, or any additional matters proposed by the Administrative Law Judge in his Initial Decision. The Parties reserve the right to file Reply Exceptions to any Exceptions that may be filed.

In recognition of the foregoing, the Parties herein agree that this Settlement Agreement will resolve all outstanding disputes between the Parties and, upon execution and submission of this Settlement Agreement to the Administrative Law Judge and its unqualified approval by the Commission, the complaints will be withdrawn by the Center.

Respectfully submitted,

Kenneth Zielonis

Stevens & Lee

Counsel for Mountain Laurel Center for the

Performing Arts

James P. Melia

Kirkpatrick & Lockhart

Counsel for Pennsylvania Utility Company — Water and Wastewater Divisions

Dated: May 7, 2004
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