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HISTORY OF THE PROCEEDINGS


On March 1, 2004, Gerald B. Shesney filed a complaint against PECO Energy Company.  In his complaint, Mr. Shesney alleged as follows;
The rates charged by PECO are supposed to cover their actual costs, which are passed on to customers. If they have enough extra money to give, almost 30 million dollars to non-profits in Senator Fumo's legislative district, they are charging customers too much.

I contacted PECO twice for an explanation of where the donation money comes from.  The first call was about the second week of January (2004). I was told that an explanation of the charges was in process and I would get a copy.  As of January 30, I did not get the explanation and called again.  Again, I was told that it was

coming. See the letter to Senator Stewart Greenleaf (attached).

Based on these allegations, Mr. Shesney requested the following relief:

This questionable “donation” practice needs to stop. Maybe it just clears the legal test.  But it certainly raises a lot of questions about ethics, political influence and misuse of funds by PECO.

PECO should recover the “donation” money given to Senator Fumo’s non profits. PECO should give a one time refund to its customers.  Charging all customers for the benefit of only Fumo constituents is like taxation without representation.

PECO customers in Senator Fumo's legislative district may want the donation practice to continue.  If so, their PECO rates can be adjusted to provide a smaller amount of money, to be used only for their benefit.


The complaint was served on PECO, and PECO filed an answer to the complaint and a preliminary motion to dismiss the complaint for lack of subject matter jurisdiction on the part of the Commission and lack of standing on the part of Mr. Shesney.  PECO served its answer and motion on Mr. Shesney.  The gist of the motion is that because these are charitable contributions, they are not recoverable in rates; thus, the Commission has no ratemaking jurisdiction over them, and Mr. Shesney has no standing to complain about them.


 On April 30, 2004, the Commission received from Mr. Shesney a response to PECO's motion.  It reads as follows:
I was surprised to see the extensive response, by Ward L. Smith, to my very simple question. I was also disappointed, but not surprised, to see that my very simple question was not answered.

When I spoke with Lois Rounds, in January 2004, I asked where the contributions to Senator Fumo’s non—profit(s) was shown on the monthly PECO statement.  I was told that those contributions came from some special account.  I was also told that some information was being prepared to explain which account(s) the contributions came from.  I asked to have a copy.  None came and I called again. I was again told that my request was “referred” and I would get an explanation.  To this day, no explanation of where those funds come from has arrived.

In his (Motion to Dismiss/Notice to Plead) reply, Ward L. Smith starts paragraph 4 saying that “As demonstrated in paragraph 1 and 2 of this motion, PECO Energy’s charitable contributions are not funded with ratepayer dollars.”  In paragraph 2, the last sentence starts with “Because these contributions are not funded with ratepayer money. . .”  Paragraph 1 does not mention where the charitable donations came from.  So, where is the demonstration referred to in paragraph 4?

Again, refer to the last sentence of paragraph 4.  It states that “these contributions are not funded with ratepayer money . . .”  If not with ratepayer money, then from what?  I was under the impression that PECO supplies gas and electrical power and that was their only business.  Is PECO in some other business that I am not aware of that does not get funding from PECO Energy invoices?  If so would someone please let me know.
To summarize, Ward L. Smith prepared an impressive reply but did not answer my question.


On April 15, 2004, PECO's preliminary motion was assigned to me for a ruling.

DISCUSSION


While Mr. Shesney's frustration in attempting to have his question answered is understandable, it arises in part from a misunderstanding of how utility rates are set.  PECO's motion, while meritorious, does not do a very good job of explaining the situation in lay terms.  I will try to do so.



While the details of the process are arcane and complex, in general terms, when a utility files a tariff, the Commission attempts to determine how much money the utility must collect to cover its legitimate expenses and earn a reasonable profit.  Rates are then calculated to produce that amount of money.  If actual circumstances differ from the projections and calculations used in the rate case (i.e., if the utility's expenses are higher or lower than projected, or if it sells more or less electricity, gas , water, etc. than expected), the utility may earn more or less money than was projected.  If it earns more than projected, the stockholders benefit from the greater profit; if it earns less than projected, the stockholders are the worse off.  If the utility wants to reduce its profits by making a charitable contribution, the contribution comes out of its profit, because charitable contributions are not an expense which the Commission accounts for when setting rates.  While Mr. Shesney is likely correct when he observes that the money paid by PECO to Senator Fumo's "non-profits" must have come from the ratepayers, because that is PECO's only business, that does not mean that it is considered "ratepayer funds."  Because the Commission does not take charitable contributions into account when setting rates, the contributions to  Senator Fumo's "non-profits" reduced PECO's profits, but did not represent a rate increase to its customers.  That is the point of PECO's motion.  The situation would be no different if PECO had made a contribution to the United Way and a ratepayer took umbrage because he did not like the United Way.  If the contribution comes out of the utility's profits, no ratepayer has been harmed by having to pay more than the amount that the Commission determined was necessary to cover the utility's legitimate expenses and earn a reasonable profit.


PECO is correct that under current Pennsylvania law, charitable contributions generally are not recoverable from a utility’s customers in the utility’s rates.  Pa. Pub. Util. Com. v.  UGI Utilities, Inc. (Electric Division), R-00932862, 1994 Pa. PUC LEXIS 137 (1994);

Pa. Pub. Util. Com. v. York Water Co., R-922168, 1992 Pa. PUC LEXIS 115 (1992); Pennsylvania Public Utility Commission V. The Bell Telephone Co. of Pennsylvania, 51 Pa. P.U.C. 570, 592 (1977).  While the Commission has recognized the possibility of rate recovery in some circumstances if the charitable contribution directly benefits current customers, Pa. PUC v. Dauphin Consolidated Water Supply Co., 71 Pa. P.U.C. 555 (1989), it is difficult, if not impossible, to find any case in which such recovery has been allowed.  In any event, PECO alleges that it has not sought such recovery, and Mr. Shesney has not denied that allegation.  


I do not agree with PECO that the Commission "lacks jurisdiction" over the contributions, however, I do agree that Mr. Shesney lacks standing to bring this complaint, simply because he cannot show that he has been harmed by the challenged contributions.  
The Commission's regulations authorize a party to file a motion questioning the standing of a party.  52 Pa. Code §5.101(a)(3).  PECO has filed such a motion here.  For Mr. Shesney's  benefit I will explain that PECO, by arguing that he lacks standing, is contending that he lacks a legally recognizable interest in the subject matter of his complaint.  To have standing, a complainant must have an interest in the subject matter that is direct, immediate and substantial.  Wm. Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Pa. National Gas Association v. T. W. Phillips Gas & Oil Co., 75 Pa. P.U.C. 598, 604 (1991).  To have a substantial interest means that there must be some discernible adverse effect to some interest of the complaining party other than the abstract interest of all citizens in having others comply with the law.  To have a direct interest means that the aggrieved party must show causation of the harm to his interest by the matter of which he complains.  To have an immediate interest means that the nature of the causal connection between the action complained of and the injury to the person challenging it is sufficiently close to present a justiciable controversy.  In Re Francis Edward McGillick Foundation, 537 Pa. 194, 642 A.2d 467 (1994).  Here, because PECO paid the challenged contributions out of its profit, Mr. Shesney cannot show that he has an interest that was harmed by the contributions.  On the other hand, if PECO were to seek recovery of these or similar contributions from its ratepayers, Mr. Shesney would have standing to complain.



One last comment is required here.  In its motion, PECO cites  Spielvogel v. PECO Energy Company,R-00963728C0001, 1997 Pa. PUC LEXIS (1997) for the proposition that  individual customers do not have standing to pursue representational positions such as seeking a refund for all of a utility's customers.  That is not an entirely accurate portrayal of that case.  In Spielvogel, the complainants were residential customers challenging a rate that they themselves did not pay.  It is clear that they were consultants who were challenging the particular rate on behalf of certain clients.  The ruling there was that they lacked standing to challenge a rate that they were not themselves paying.  That is not the case here.  A ruling here that  Spielvogel  applies to this situation could later be used to argue that a single customer could not challenge an attempt by PECO to collect in rates its contributions to Senator Fumo's "non-profits."  That is not the law.  Although the prospect of PECO trying to place these contributions into rates seems unlikely, at best, if PECO attempts to do so, Mr. Shesney may challenge that attempt if he so desires. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding, under 66 Pa. C.S. Chapter 13.



2.
Because PECO paid its contributions to Senator Fumo's "non-profits"  out of its profit, Mr. Shesney lacks standing to challenge those contributions. 



3.
PECO's motion to dismiss for lack of standing must be granted.
ORDER


THEREFORE,


 IT IS ORDERED:



That the complaint of Gerald B. Shesney v. PECO Energy Company at Docket No. C-20042621 is dismissed with prejudice.

Date:  May 11, 2004



___________________________







Michael C. Schnierle







Administrative Law Judge

� 	The attached letter contains comments regarding other matters pertaining to PECO beyond the donations to Senator Fumo's "non-profits."  Because the complaint does not mention those other matters, I interpret the complaint as limited to the donations. 
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