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HISTORY OF THE PROCEEDINGS


On April 11, 2003, Jere C. Martin filed a complaint against PPL Electric Utilities, Corporation.  In his complaint, Mr. Martin averred that after his electric meter was changed, his bill went up by 2 ½ to 3 times.  He alleged that he asked that the new meter be changed.  He alleged that PPL had adjusted his bill for a misread.  He asked that the Commission direct PPL to change the meter.  The complaint was served on PPL.  



As of May 7, 2003, the complaint was undergoing mediation review.



On May 27, 2003, PPL filed an answer.  In its answer, PPL admitted that on December 10, 2002, PPL removed Mr. Martin's meter and replaced it with an automated meter reading device (AMR).  PPL contended that any increase in consumption was not due to the new meter but due to an actual increase in electrical usage by Mr. Martin.  PPL also admitted that it credited Mr. Martin's account for 1,000 kwh due to a possible misreading of the meter when it was changed.  



On May 29, 2003, the Chief Administrative Law Judge issued an Interim Order Setting Resolution Conference directing the parties to attempt to settle the matter.  On June 30, 2003, mediation review was complete.



On July 28, 2003, this case was assigned to me and the parties were informed by letter that a hearing would be held on October 21, 2003.


The hearing was held as scheduled.  PPL was represented by counsel; Mr. Martin represented himself.  The record includes a transcript of 70 page and five exhibits.  The record closed on November 7, 2003.

FINDINGS OF FACT


1.
Jere C. Martin lives at 344 Wolfrock Road, Paradise, PA.  He lives there with his wife.  It is a ranch house with two bedrooms, a living room, dining room, and kitchen; it has a basement which is not used.  He receives electric service from PPL.  (Tr. 7-8).  They have lived there since 1965.  (Tr. 9-10).


2.
The home is heated with a heat pump.  It also has a wood stove in the basement for additional heat or when the electricity is off.  (Tr. 8).  The wood stove is primarily a backup system.  The electric strip heaters in the heat pump, that are used to provide heat when the heat pump cannot, are disconnected.  (Tr. 9).  The hot water heater is also electric.  (Tr. 9).



3.
The heat pump was installed in November 2001.  Before that, they had oil-fired hot water baseboard heat.  That system also provided their hot water.  (Tr. 10).  When they had the oil-fired heat, they also had central air conditioning.  (Tr. 15).  They switched to the heat pump after experiencing two oil spills from the storage tank.  Mrs. Martin is allergic to petroleum.  (Tr. 15).


4.
Besides the heat pump and hot water heater, they have an electric range, a microwave, two televisions, a VCR, a 10 inch box fan in the basement, and the usual small appliances.  (Tr. 10).  



5.
PPL changed the electric meter in December 2002, and immediately after the meter change their electric consumption increased.  (Tr. 7, 11).  After the first four or five months, the consumption returned to normal, so Mr. Martin believes that the new meter may have had a "break-in period."  (Tr. 11-12).  Mr. Martin would like a reduction in his bill for the first four or five months that the new meter was installed.  (Tr. 13).



6.
In November of 2002, Mr. Martin had the heat pump checked when it was one year old, and it was working properly.  He had it checked again on January 5, 2003, after receiving the first high bill and it was still working correctly.  (Tr. 14).  The serviceman also checked all of the large appliances in January 2003, and all were drawing the proper amount of electricity.  (Tr. 14).  


7.
Mr. Martin keeps the heating thermostat set to 72 degrees.  If the temperature is measured with another thermometer it reads 70 degrees when the thermostat is set to 72.  The temperature throughout the house varies between 68 and 70 degrees.  (Tr. 16).



8.
A customer contact representative from PPL visited Mr. Martin on May 22, 2003.  (Tr. 18-19).  He tested the new meter on May 22, 2003.  It was 99.68 percent accurate. That result meets the Commission regulations for meter accuracy.   (Tr. 20).  


9.
PPL originally billed Mr. Martin for 2,666 kwh when the old meter was removed.  That was later adjusted to 1,666 kwh.  (Tr. 21; PPL Ex. 1).



10.
PPL's customer contact representative also performed an appliance usage survey on May 22, 2003.  (Tr. 22-25; PPL Ex. 2).  PPL then determined that the home had the potential to use 3,129 kwh per month at a thermostat setting of 68 to 70, and 3,785 kwh per month at a thermostat setting of 72.  (Tr. 25-26).  This is consistent with Mr. Martin's actual usage.  (Tr. 34).


11.
 PPL also performed a more detailed space conditioning analysis.  This takes into account the age of the home and the extent of insulation.  (Tr. 26-28).  In performing that analysis, PPL assumed that the home had been built to "Gold Medallion" insulation standards, which pertained to homes built  before 1981 for electric heat.  That was incorrect since Mr. Martin's home was built in 1965 for oil heat.  Nevertheless, the analysis produced a consumption potential consistent with Mr. Martin's actual usage.  (Tr. 26-30; PPL Ex. 3).



12.
The following is a comparison of heating degree days in Mr. Martin's area for the 2001-2002 and 2002-2003 heating seasons:





Heating Degree Days


Percent Increase in

Month



2001-2002

2002-2003

      2002-2003

11/26—12/30


     778


     1,163


49.5

12/30—1/29


     943


     1,201


27.4

1/29—2/27


     772


     1,136


47.2

2/27—3/31


     765


        865


11.8

3/31—4/30


     357


        459


28.6

(Tr. 30-32; PPL Ex. 3).



13.
When it is colder, a heating system will run more.  (Tr. 32-33).



14.
When the outdoor temperature drops below 30 degrees, a heat pump cannot extract heat from the air and depends on internal strip heaters to produce heat.  Without such strip heaters, the pump might run, but would be unable to produce enough heat to satisfy the thermostat setting.  (Tr. 33-34).


15.
PPL's witness did not know who developed the formulas used in the calculations on PPL's appliance usage survey form.  (Tr. 37).  That survey assumes that a VCR would be operated 375 hours, or 15.6 entire days each month. (Tr. 38-40).  PPL's customer contact representative uses the PPL form because he is told to do so.  He has not done an engineering evaluation of the form to determine if the formulas are accurate or reasonable.  (Tr. 48).  The form purports to calculate average consumptions.  (Tr. 46).



16.
Mr. Martin's meter was changed to an AMR on December 10, 2002.  (Tr. 50).



17.
Mr. Martin first called PPL to complain about the bill that was for the period ending December 30, 2002.  (Tr. 50).  PPL agreed to adjust that bill by 1,000 kwh.  It agreed to that adjustment because the meter was changed in the middle of the billing cycle and was no longer available for the final reading to be confirmed.  PPL gave the adjustment as a courtesy to account for the possibility that the final reading was incorrect.  (Tr. 51).  The original bill was $205.27 for 2,666 kwh.  The adjusted bill was $133.27 for 1,666 kwh.  When PPL gave the adjustment for the December bill, it was still unpaid, so PPL added the adjusted amount, $133.27 to the next bill, which was for the period ending January 29, 2003.  (Tr. 51-53; PPL Ex. 1).



18.
According to PPL's records, when Mr. Martin's old meter was removed on December 10, 2002, it showed that he had used 1,148 kwh from November 26, 2002 to December 10, 2002 (this is the unadjusted reading—the adjusted reading was 148 kwh).  This computes to 82 kwh per day.  The new AMR meter reported usage of 1,518 kwh from December 10, 2002 to December 30, 2002, or 75.9 kwh per day.  It was slightly colder between November 26, 2002 and December 10, 2002 than between December 10, 2002 and December 30, 2002.  (Tr. 57-60).



19.
At the time of the hearing, the only past due balance on Mr. Martin's account was $247.90, corresponding to the usage billed for the period ending January 29, 2003.  (Tr. 60-62; PPL Ex. 1).



20.
PPL contends that the bills are correct as rendered and that Mr. Martin should pay the amount due.  (Tr. 60-61).



21.
According to PPL's records, Mr. Martin's consumption during the months of November through March for the years 1999 through 2003 was as follows.  (The period ending dates vary from year-to-year by one or two days):






Consumption (kwh)

Period ending

1999

2000

2001

2002

2003

12/30--1/3



1,770

1,542

2,059

2,666*
1/29--2/1



1,155

1,451

2,037

3,252
2/27--3/3



1,261

1,293

2,024

2,633
3/31--4/3



1,277

1,370

1,872

1,909
11/26--12/2

1,609

1,230

1,197

1,389


 *
This reading was later adjusted to 1,666.

(Tr. 21; PPL Ex. 1).

DISCUSSION


This case is a high bill complaint.   Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, Mr. Martin has challenged his electric bill from PPL.  Thus it is clear that he is the party seeking affirmative relief from the Commission, and, therefore, he is the party with the burden of proof. 

In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).

When the complaint alleges a billing dispute, a complainant's burden of proof is governed by Waldron v. Philadelphia Electric C., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility's evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric C., 54 Pa. PUC 528 (1980), and Waldron.

The Commonwealth Court has recently interpreted the "Waldron Rule" as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima

facie case of overbilling by a utility company, we believe this view is too restrictive. Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which

would support a finding that the metered usage exceeded the actual usage. Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial

evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant. The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has

presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight. If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof. At this stage, the Waldron doctrine provides

"that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling." Id. at 436, 461 A.2d at 1236 [emphasis supplied]. Finally, where the Commission has dismissed the complaint because the customer has failed to

sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal. Id. at 436, 461 A.2d at 1236.  (Footnotes omitted.)

Milkie v. Pa. Pub. Util. Com., 768 A.2d 1217, 1219-1220 (Cmwlth. Ct. 2001).  It is now necessary to apply these legal principles to this case.



Mr. Martin complains that his electric bills were too high for four or five months after PPL installed a new meter with an AMR.  PPL contends that Mr. Martin's usage was elevated during those months due to colder than normal weather.  I agree with PPL.



First, I conclude that Mr. Martin has not met the Waldron criteria.  While the number of occupants in his household has not changed, and his billing history shows no previous abnormalities, he has not shown that his potential for energy utilization is low.  He has an electric heat pump and hot water heater.  Both of these appliances are prodigious consumers of electricity in the cold weather months, the very months that he is challenging his bill.



In cases such as this, I find it extremely useful to compile a usage table.  Also useful are heating degree day figures.  When viewed in tabular form, these often shed light on the reason for higher than normal bills.  I have prepared such tables in the Findings of Fact and reproduce them here:

Consumption (kwh)

Period ending

1999

2000

2001

2002

2003

12/30--1/3



1,770

1,542

2,059

2,666*

1/29--2/1



1,155

1,451

2,037

3,252

2/27--3/3



1,261

1,293

2,024

2,633

3/31--4/3



1,277

1,370

1,872

1,909

11/26--12/2

1,609

1,230

1,197

1,389


 *
This reading was later adjusted to 1,666.

(Tr. 21; PPL Ex. 1).

Heating Degree Days


Percent Increase in

Month



2001-2002

2002-2003

      2002-2003

11/26—12/30


     778


     1,163


49.5

12/30—1/29


     943


     1,201


27.4

1/29—2/27


     772


     1,136


47.2

2/27—3/31


     765


        865


11.8

3/31—4/30


     357


        459


28.6

(Tr. 30-32; PPL Ex. 3).

Two dates to keep in mind are November 2001 and December 10, 2003.  Mr. Martin had a heat pump and hot water heater installed in November 2001.  Before that, they had oil-fired hot water baseboard heat.  That system also provided their hot water.  (Tr. 10).  The meter was changed to the new AMR meter on December 10, 2002.  (Tr. 50).  



First, it is easy to see that the replacement of the oil heating and hot water system with the electric heat pump and water heater had a dramatic impact on the winter electric bills.  After the heat pump installation in November 2001, Mr. Martin experienced the highest winter electric bills that he had since at least 1999.  Moreover, these bills were higher by a significant amount.  This is no surprise considering that he was now relying on electricity, instead of oil, to generate heat.  (Of course, he also no longer was paying for oil.)  Second, it is also easy to see that the months of December 2002 through March 2003 were much colder than the same months in the 2001-2002 winter.  It is not surprising then that Mr. Martin's electric usage also rose dramatically in the winter of 2002-2003.  The colder weather coupled with the use of electric heating and hot water systems is a complete explanation for Mr. Martin's higher bills.  When Mr. Martin was using an oil-fired system, he did not experience, and would not be expected to experience, as much temperature related variation in his winter electric bill because the electricity was only used to circulate the hot water in the heating system; on the other hand, he probably did use much more oil in colder winters.  Now that he is using electricity instead of oil to generate heat, he should expect to see much greater temperature related fluctuations in his electric usage. 


Further dispelling any notion that the AMR meter was malfunctioning after it was first installed are the readings that were taken when the old meter was removed and after the first 20 days of operation with the new meter.   When Mr. Martin's old meter was removed on December 10, 2002, it showed that he had used 1,148 kwh from November 26, 2002 to December 10, 2002 (this is the unadjusted reading—the adjusted reading was 148 kwh).  This computes to 82 kwh per day.  The new AMR meter reported usage of 1,518 kwh from December 10, 2002 to December 30, 2002, or 75.9 kwh per day.  It was slightly colder between November 26, 2002 and December 10, 2002 than between December 10, 2002 and December 30, 2002.  (Tr. 57-60).  Thus, when the AMR was first installed, it reported comparable usage per day as the old meter in the same billing period.  In fact, it is likely that the PPL adjustment of 1,000 kwh was a  "gift."  All things considered, it appears that the original reading of 2,666 kwh was likely correct.


Because Mr. Martin did not establish a prima facie case, it is unnecessary to consider further PPL's evidence.  Nevertheless, in the interest of completeness,  I will discuss it.



When PPL's representative was at Mr. Martin's home on May 22, 2003, he performed a meter test.  (Tr. 18-19).  It was 99.68 percent accurate. That result meets the Commission regulations for meter accuracy.   (Tr. 20).  That result supports the analysis of Mr. Martin's usage pattern in conjunction with the heating degree days during the period of the challenged bills.


PPL's representative compiled a consumption estimate for Mr. Martin's home, PPL Exhibit 2.  I have not relied on that exhibit in reaching my conclusions here, because I consider it unnecessary in light of the consumption history; also, I find it to be not credible.  In reviewing the estimate, I noted some apparently inexplicable results.  For example, the usage attributed to a VCR is 9 kWh per month, while the usage attributed to a clothes washer is only 8 kWh per month.  Other figures include 25 kWh per month for a dishwasher (one load per day) and 12 kWh per month for a vacuum cleaner.  The number for the VCR seemed excessive when compared to the other appliances.  Moreover, if one takes PPL's figures at face value, some of these appliances must be running for periods of time that are not likely.  For example, PPL attributes 24 watts to a VCR or DVD player, and calculates that one such device would use 9 kwh per month.  If one divides the 9 kwh (9000 watt-hours) by the 24 watts, one can calculate how much time that the survey assumes that the appliance will be in operation.  For the VCR, that would be 375 hours per month; this equates to 15.6 entire days each month, or about 12.5 hours each day of the month.  (Tr. 38-40).  In a similar fashion, PPL assumes that a TV of 27 inches or less would be operated for 346 hours per month (45 kwh/130 watts), and a TV of greater than 27 inches would be operated 375 hours per month ( 75 kwh/200 watts)
; the vacuum cleaner would be operated 120 hours per month (12kwh/100 watts). This last figure is particularly suspect.  120 hours per month is the equivalent of five full days per month, or four hours per day per month.  I know of not one person who vacuums his or her home for four hours each day.  (Putting these assumptions together, if one person lived alone, this would assume that they are vacuuming four hours each day and watching TV for 12 hours each day, leaving them exactly eight hours of sleep each day, unless they watched TV and vacuumed at the same time.) These are supposed to be averages.   (Tr. 46).  While I have no doubt that there are people who watch TV and use their VCR for 12 hours out of every day, I seriously doubt that these are "average" persons.  If these appliance surveys are to have any value, they must be grounded in reality.  PPL's survey is not.  While I do not believe it makes any difference in this case, the Bureau of Consumer Services might want to review these utility consumption estimates to see if adjustments are required.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding.

2.
Mr. Martin has failed to carry his burden of proof with respect to the disputed bills.  The credible evidence of record establishes that PPL's bills for the disputed period were correct as rendered.

ORDER
THEREFORE,

 IT IS ORDERED:

That the complaint of Jere C. Martin v. PPL Electric Utilities Corporation at Docket No. C-20039995 is dismissed with prejudice.

Date:  May 13, 2004



___________________________







Michael C. Schnierle







Administrative Law Judge

� 	Aside from other considerations, it is not clear to me why one would assume that a larger TV would be used more than a smaller one, or why the cutoff would be 27 inches.
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