BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Shan Holding Corp.
:


:


v.
:

C-20039485

:
PPL Electric Utilities Corporation
:
INITIAL DECISION
Before

Wayne L. Weismandel
Administrative Law Judge
HISTORY OF THE PROCEEDINGS
On February 12, 2003, Shan Holding Corp., a Pennsylvania business corporation, (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (respondent), Docket Number C-20039485.  The Complaint disputed respondent’s imposition of a security deposit.

On March 12, 2003 respondent filed an Answer (Answer) and Preliminary Motions (Preliminary Motions), endorsed with a Notice To Plead.  Respondent’s Answer denied the material averments of the Complaint.  Respondent’s Preliminary Motions averred, among other things, that the Complaint failed to state facts that constitute a violation of any applicable law, regulation or tariff.
On April 7, 2003, complainant, by its attorney, filed its Opposition To Preliminary Motions (Response).
By Telephone Hearing Notice dated May 14, 2003, an Initial Telephone Hearing was scheduled for July 8, 2003, and the case was assigned to Administrative Law Judge (ALJ) Debra Paist.

ALJ Paist issued a Prehearing Order (Prehearing Order) dated May 30, 2003.  The Prehearing Order advised the parties with respect to advance submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted.

By Order Denying PPL’s Preliminary Motion to Dismiss dated June 3, 2003, ALJ Paist denied in its entirety respondent’s Preliminary Motions.

Under cover letter dated June 30, 2003, in accordance with the provisions of the Prehearing Order, respondent submitted three copies of proposed exhibits for possible use at the Initial Telephone Hearing.
Under cover letter dated July 8, 2003, complainant faxed copies of proposed exhibits for possible use at the Initial Telephone Hearing.
The Initial Telephone Hearing convened as scheduled on July 8, 2003.  Complainant was represented by John A. Calzaretto, Esquire.  Respondent was represented by William J. Fries, Esquire.  Complainant presented evidence in the form of the testimony of one witness and the introduction, without objection, of two exhibits (Shan Exhibits 2 and 3).  Respondent presented evidence in the form of the testimony of one witness and the introduction, without objection, of five exhibits (PPL Exhibits 1, 2, 3, 4 and 5).  A transcript of the Initial Telephone Hearing containing 193 pages was produced.
By Order Excluding Proposed Shan Exhibit 1 And Potential ALJ Exhibit 1; Order Fixing Submission Date For Any Additional Bill Payment Deadline Exhibit (Shan Exhibit 1 Order) dated July 11, 2003, ALJ Paist sustained respondent’s objection made at the Initial Telephone Hearing and excluded from admission into evidence proposed Shan Exhibit 1, declined to propose any ALJ exhibit, and set a deadline of July 25, 2003, for Shan to submit an entire monthly bill from respondent as an exhibit.

Under cover letter dated July 23, 2003, complainant submitted a complete copy of its bill from respondent for the period April 29 – May 29, 2003, with a due date of June 16, 2003.

By letter dated July 24, 2003, respondent advised ALJ Paist that it had no objection to the receipt into evidence of the bill submitted by complainant under cover letter dated July 23, 2003.

By Order Admitting Shan Exhibit 4, Reaffirming Admission Of PPL Exhibit 4, Closing Evidentiary Record, And Setting Briefing Requirements (Briefing Order) dated July 31, 2003, ALJ Paist admitted into evidence as Shan Exhibit 4 the bill submitted by complainant under cover letter dated July 23, 2003, reaffirmed the admission into evidence of PPL Exhibit 4, closed the evidentiary record in the case, and established a schedule for submission of Briefs and set forth requirements regarding both Main and Reply Briefs.

On September 8, 2003, complainant filed its Main Brief.
On September 9, 2003, respondent filed its Main Brief.

On September 29, 2003, complainant filed its Reply Brief.

On September 30, 2003, respondent filed its Reply Brief.

On April 30, 2004, ALJ Paist resigned her position with the Commission.

By Judge Change Notice dated May 11, 2004, pursuant to the provisions of 52 Pa.Code §5.486 the case was assigned to me for the preparation of an Initial Decision.
FINDINGS OF FACT
1.
Complainant is a corporation located at 30 Keller Avenue, Lancaster, Pennsylvania.

2.
Complainant is a holding company for the Days Inn in Lancaster, Pennsylvania.

3.
Jay Sheth is employed by complainant as its general manager, and has held this position for approximately eight years.

4.
As complainant’s general manager, Mr. Sheth’s duties include paying complainant’s bills, including its utility bills.

5.
Mr. Sheth pays complainant’s bills by writing checks for complainant.

6.
In his capacity as general manager for complainant, Mr. Sheath understands that the term “due date” on a bill is the day by which the bill must be paid.

7.
On respondent’s bills sent to complainant, the due date is set forth following the phrase “Pay This Amount No Later than”.  By way of example, on Shan Exhibit 4 the due is June 16, 2003, which appears immediately after the phrase “Pay This Amount No Later than” on pages 1 and 3.
8.
Complainant’s electric service account with respondent is a commercial account, which has been in service since May of 1994.

9.
After a customer’s electric meter is read, an electric bill is automatically generated on the same day.

10.
Respondent’s Exhibit 4 identifies the date that electric bills were sent to complainant.

11.
Respondent credits payments to a customer’s electric service account by posting those payments the dates the payments are received by respondent.

12.
Rule 2D of respondent’s Tariff addresses respondent’s security deposit rights.

13.
Under respondent’s Tariff, respondent has the right to impose a security deposit on a customer, including a commercial customer, if it determines that the customer is a credit risk.

14.
Under respondent’s Tariff, a customer is a credit risk if the customer was late three times in one year with the payment of electric bills, or if the customer has been late with the payment of electric bills two consecutive times in one year.

15.
In order for respondent to impose a security deposit on a customer, including a commercial customer, it is necessary for only one of the factors set forth in Findings Of Fact 13, above, to be present.

16.
If respondent determines that a customer is a credit risk, respondent ascertains the amount of the security deposit by calculating the customer’s one-month bill plus another month so that the customer is billed a two-month bill, which is based on the customer’s average bills.

17.
In the 2002 calendar year, complainant was repeatedly delinquent with the payment of its electric bills by failing to pay said bills, in full, by their due dates.

18.
The only electric bill complainant paid by the due date in the year 2002 was the bill due on September 12, 2002, and, as such, complainant was delinquent with the payment of eleven out of twelve electric bills issued to complainant in 2002.

19.
In the calendar year 2002, respondent issued to complainant, on February 27, 2002, an electric bill that was due on March 15, 2002, in the amount of $5,694.01, which included a late payment charge.

20.
Complainant paid the electric bill due on March 15, 2002, on April 2, 2002.

21.
On March 25, 2002, respondent issued an electric bill to complainant with a due date of April 10, 2002, but respondent did not receive payment until May 6, 2002.

22.
Respondent issued an electric bill to complainant on October 25, 2002, with a due date of November 12, 2002, in the amount of $7,371.94.

23.
Complainant paid the electric bill due on November 12, 2002, on December 3, 2002.

24.
Payment of the electric bill due on November 12, 2002, was subsequent to another bill that was issued on November 25, 2002, with a due date of December 11, 2002.

25.
Respondent issued an electric bill to complainant on December 27, 2002, with a due date of January 14, 2003, in the amount of $5,744.99.

26.
As of the December 27, 2002 electric bill, there was an overdue balance of $6,991.75 on complainant’s electric service account, so that there was a total balance of $12,874.73 due on January 14, 2003.

27.
Respondent received from complainant a payment of $6,991.75 on January 10, 2003.

28.
As of January 14, 2003, complainant failed to pay the December 27, 2002, electric bill in the amount of $5,744.99.

29.
Complainant failed to pay the full amount due of $12,874.73 on its electric service account by the January 14, 2003, due date.

30.
As a result of complainant’s failure to pay the $5,744.99 due on its December 27, 2002, electric bill by the January 14, 2003, due date, respondent imposed a late charge of $114.39.

31.
In the twelve months prior to the imposition of a security deposit on complainant’s electric service account on January 28, 2003, complainant was both delinquent more than three times in one year and failed to pay its electric bills on time two or more consecutive times in one year.
32.
As a result of complainant’s delinquent payment history, respondent determined that complainant was a credit risk and that a security deposit was necessary.

33.
On January 17, 2003, respondent sent complainant a security deposit warning letter, which stated, in pertinent part, as follows:
During the past year, your monthly electric bill payments for the above property have often been made after the due date.  If this continues, we will require a security deposit in the amount of two (2) months’ bills.

This security deposit will be held until your bills are regularly paid on time for at least 12 months (1 year), or until you are no longer a PPL customer.

You can avoid posting this security deposit by paying all overdue amounts immediately and paying all future bills by the date they are due.

We will review your account again in ten days.  If, at that time, your account is not current, we will enforce the security deposit requirement.

34.
Paragraph 3 of the January 17, 2003, security deposit warning letter establishes that complainant could avoid paying a security deposit by paying all of the overdue amounts on its electric service account immediately and by paying all future electric bills by their due dates.

35.
The purpose of the January 17, 2003, security deposit warning letter was to have complainant bring the overdue balance on its electric service account to date, and to notify complainant that if the account was not brought to date in ten days from January 17, 2003, a security deposit would be assessed.

36.
As of January 17, 2003, complainant’s electric service account was delinquent, with an overdue balance of $5,882.98.

37.
Complainant failed to respond to the January 17, 2003, letter in a timely fashion by paying the overdue balance on its electric service account by January 27, 2003, which was 10 days from January 17, 2003.

38.
Complainant failed to timely pay the overdue balance of $5,882.98 on its electric service account, which was due on January 27, 2003, and, as a result, a security deposit of $14,879 was assessed on January 28, 2003.

39.
Based on a calculation of complainant’s average electric bills, respondent assessed a security deposit of $14,879 against complainant’s electric service account, which represents a two-month bill.

40.
Respondent received a check for $5,882.98 from complainant on February 4, 2003, which was credited to complainant’s account on that date.

41.
On February 14, 2003, respondent sent complainant a security deposit notification letter, which advised complainant that a security deposit had been assessed to its electric service account.

42.
After respondent mailed complainant the security deposit notification letter on February 14, 2003, complainant contacted respondent to object to the imposition of the security deposit.

43.
As of the date of the Initial Telephone Hearing (July 8, 2003), complainant had not paid the security deposit.

44.
Except in the case of the avoidance of a termination, a customer cannot call respondent on the day an electric bill is due and expect to make a payment by telephone.

45.
A customer can establish a payment arrangement with respondent whereby payment is debited from the customer’s checking account through a third party.  As with a check that is mailed to respondent, this method takes approximately three to four business days to post on the customer’s electric service account.

46.
The day respondent receives a check in the mail is the day the payment gets posted to the customer’s electric service account.

47.
A customer can establish an automatic bill payment arrangement with respondent, whereby payment is directly withdrawn from a customer’s checking account on the due date for the electric bill.

48.
Although respondent has explained and offered the automatic bill payment plan to complainant, complainant has not established an automatic payment plan with respondent.

DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (Pa., 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

In this case, the “problem” described in the Complaint is respondent’s imposition of a security deposit in the amount of $14,879.
The Commission’s Regulations provide, in relevant part:
§ 53.82. Deposits.

Public utilities, and municipalities or their agencies furnishing public utility service beyond their corporate limits, may require deposits to secure future payments of rates, subject to the following:
(1)
Deposits may be required from customers taking service for a period less than 30 days, in an amount equal to the estimated gross bill for such temporary period.  Deposits may be required from all other customers, except that in no instance may deposits be required in excess of the estimated gross bill for any single billing period plus one month, the maximum period not to exceed four months, with a minimum of $5.00.
52 Pa.Code §53.82(1).
Pursuant to the authority contained in the Commission’s regulation, respondent includes in its Tariff – Electric Pa. P.U.C. No. 201, Rule 2D (Security Deposits), that provides, in relevant part:

(1)
The Company may require deposits or guarantees satisfactory to the Company as security for the payment of bills for service provided by the Company before it commences or continues to supply service.  The need for deposit or guarantee is based on the credit risk of the individual.  For residential service, the deposit may be provided by a qualified composite credit group of which the individual is a member, or a guarantee may be provided by a third party who is a responsible customer.

(2)
The amount of deposit shall not exceed Company’s estimate of the average bill for service provided by the Company for one billing period plus one month, with a minimum of $5.00.  Interest at the rate of the average of 1-year Treasury Bills for September, October, and November of the previous calendar year, is paid annually on all deposits made to secure the payment of bills for service provided by the Company.  Interest ceases upon refund of deposit or upon discontinuance or termination of service, whichever occurs first.

A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339 (1977); Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067 (1981); Pennsylvania Electric Co. v. PA Public Utility Comm’n, 663 A.2d 281 (Pa.Commw, 1995); 66 Pa.C.S. §§102, 1302, 1303, 1501; 52 Pa.Code §§53.25, 53.41 - 53.45, 53.82.

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816 (1991); alloc. den., 529 Pa. 670, 605 A.2d 335 (1992), 66 Pa.C.S. §316.

Rule 2D of respondent’s Tariff - Electric Pa. P.U.C. No. 201 enjoys these legal presumptions.
Respondent’s witness offered uncontradicted testimony that under respondent’s Rule 2D of Tariff - Electric Pa. P.U.C. No. 201, a customer is a credit risk if the customer was late three times in one year with the payment of electric bills, or if the customer has been late with the payment of electric bills two consecutive times in one year.  (Tr. 139).

Respondent’s Exhibit 4 unequivocally establishes that during the period January, 2002 through January, 2003, complainant only paid one monthly bill from respondent on or before the bill due date.  Consequently, under either of the criteria used by respondent, complainant was clearly a “credit risk” as that term is used in Rule 2D of Tariff - Electric Pa. P.U.C. No. 201 when respondent imposed a security deposit on complainant in January of 2003.
Respondent adduced uncontradicted evidence that it fully complied with the requirements of the Commission Regulation found at 52 Pa.Code §53.82(1) and of sections (1) and (2) of Rule 2D of Tariff - Electric Pa. P.U.C. No. 201 in establishing the security deposit for complainant’s account.  Respondent having complied with both the Commission’s and its own requirements, the managerial discretion it then exercised will not be interfered with by the Commission.
Complainant, as the party bearing the burden of proof, offered no evidence that respondent violated any applicable law, regulation or tariff that the Commission has jurisdiction to enforce.  Consequently, the Complaint must be dismissed.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
A public utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.

6.
Tariff provisions approved by the Commission are prima facie reasonable.

7.
Complainant presented no evidence that Rule 2D of respondent’s Tariff - Electric Pa. P.U.C. No. 201 is unreasonable.

8.
Respondent fully complied with the requirements of the applicable Commission Regulation and the Rule governing security deposits contained in its Tariff - Electric Pa. P.U.C. No. 201 in establishing the security deposit for complainant’s account in the amount of $14,879.
9.
Complainant failed to bear its burden of proof that respondent violated any applicable law, regulation or tariff that the Commission has jurisdiction to enforce.

ORDER
THEREFORE,
IT IS ORDERED:
1.
That the Complaint of Shan Holding Corp. against PPL Electric Utilities Corporation at Docket Number C-20039485 is dismissed.

2.
That the record at Docket Number C-20039485 be marked closed.

Date:
May 14, 2004

















Wayne L. Weismandel







Administrative Law Judge
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