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INITIAL DECISION

Before

Amanda N. Rumsey
Special Agent

HISTORY OF THE PROCEEDING

On October 9, 2003, Leslie Thompson (Ms. Thompson) filed a formal Complaint against PECO Energy Company (PECO) alleging a financial inability to pay her utility bills and requested a payment arrangement.  On November 24, 2003, PECO filed an answer denying the material allegations of the Complaint.  

By Telephone Hearing Notice, dated April 9, 2004, the parties were notified that an Initial Telephone Hearing was scheduled for Friday, May 14, 2004 at 10:00 a.m.  This case was assigned to me pursuant to 52 Pa. Code §56.174.
On April 20, 2004, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing and that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.  
In accordance with the Prehearing Order, by cover letter dated April 30, 2004, PECO submitted three copies of two (2) proposed exhibits for possible use at the Initial Telephone Hearing.  
The Initial Telephone Hearing convened as scheduled on May 14, 2004.  Anthony Kanagy, Esquire appeared, via telephone, on behalf of PECO.  I unsuccessfully attempted to contact Ms. Thompson at (215) 871-7727, the home phone and only telephone number listed on the Complaint.  Each time I called, the phone was picked up by an answering machine.  I first left a message stating that I was calling to conduct the scheduled hearing and that I would call back at approximately 10:15 a.m., at which time, if Ms. Thompson was still unavailable the hearing would proceed as scheduled.  My second message stated that the hearing would be held in Ms. Thompson’s absence.  I then informed Mr. Kanagy that I was unable to contact Ms. Thompson and the hearing proceeded, as scheduled.
No witnesses were presented and no exhibits were admitted into the record.  Mr. Kanagy advised me that a PECO representative spoke to Ms. Thompson a day or two before the hearing and that she submitted the information required to determine her eligibility for PECO’s CAP program.  Mr. Kanagy moved for dismissal of this case for failure to prosecute.  That motion will be granted in the Ordering Paragraphs below.  The record closed on May 14, 2004.
FINDINGS OF FACT

1.
On October 9, 2003, Ms. Thompson filed a formal Complaint with the Commission on alleging an inability to pay her PECO bills.

2.
By Telephone Hearing Notice (dated April 9, 2004) and Prehearing Order (dated April 20, 2004), Ms. Thompson was advised that an Initial Telephone Hearing on her Complaint was scheduled for Friday, May 14, 2004.  
3.
Each of these documents was mailed to Ms. Thompson at the address provided on her Complaint form and have not been returned to the Commission by the United States Postal Service as undeliverable.
4.
Ms. Thompson did not appear for the Hearing.

5.
Ms. Thompson did not settle nor withdraw her Complaint prior to the scheduled hearing date or obtain a continuance.

DISCUSSION

In her Formal Complaint, Ms. Thompson alleged an inability to pay her utility bills.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  By failing to participate in the hearing, Ms. Thompson was, clearly, unable to meet this burden.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

The Telephone Hearing Notice and Prehearing Order were mailed to Ms. Thompson at the address listed on her Complaint and were not returned to the Commission by the post office.  Therefore, Ms. Thompson is deemed to have received this document and had sufficient notice of the day, date and time of the scheduled hearing.  Her failure to appear is unexcused.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  
By her unexcused failure to appear Ms. Thompson waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. As the Complainant, Ms. Thompson had the burden of proof and failed to carry that burden. 66 Pa. C.S. §332(a).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss the Complaint of Leslie Thompson at Docket No. C-20031573 is granted.

2.
That the Formal Complaint filed by Leslie Thompson against PECO Energy Company at Docket No. C-20031573 is dismissed with prejudice for failure to prosecute.

Dated: May 21, 2004

_________________________






Amanda N. Rumsey






Special Agent
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