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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued in this proceeding on April 1, 2004.  Exceptions were filed by Phoebe Thompson (Complainant) on April 23, 2004.  The Exceptions were not served upon North Penn Gas Company (Respondent) by the Complainant.  The Exceptions were subsequently served upon the Respondent by Secretarial Letter dated May 13, 2004.  On May 20, 2004, the Respondent filed a Letter in Lieu of Reply Exceptions.
History of the Proceeding



On September 27, 2003, the Complainant filed a Formal Complaint against the Respondent wherein she claimed, inter alia, that the Respondent overcharged her and shut off her service to get more money from her.  The Complainant requested an order directing the Respondent to lower her budget payment.


The instant Complaint is an appeal of a Decision rendered by the Commission’s Bureau of Consumer Services (BCS), on September 5, 2003, at Case Number 1476602.  By way of that Decision, the BCS directed the Respondent to make a lump-sum payment of $483.00 by September 30, 2003.

 Further, the BCS established a payment arrangement requiring the Complainant to pay the Respondent a monthly budget amount of $185.00, and an additional $15.00 each month to offset an arrearage determined at that time to be $1,968.61. 



On November 4, 2003, the Respondent filed an Answer to the Instant Complaint wherein it denied the allegations contained in the Complaint, and explained that the Complainant seemed to misunderstand the proper computation of the amount set for the monthly budget charge.  The Respondent added that although it shut off the Complainant’s gas service, the gas service was restored upon the receipt of a medical certificate, pursuant to the Commission’s Regu​lations set forth at 52 Pa. Code, §§ 56.111 through 56.113.  On February 24, 2004, a hearing was held.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.



On April 1, 2004, the ALJ issued her Initial Decision which dismissed the Complaint, directed that a termination avoidance payment be made to bring Complainant current on the existing payment arrangement and directed that the existing payment arrangement be maintained.  On April 23, 2004, the Complainant filed Exceptions.
  Although timely filed, the Exceptions were not served upon the Respondent by the Complainant.  The Exceptions were subsequently served upon the Respondent by Secretarial Letter dated May 13, 2004.  As noted previously, the Respondent did file a Letter in Lieu of Reply Exceptions.


It should be noted that despite the timely filing of Exceptions and the Respondent’s response thereto, we inadvertently issued a form Order on May 12, 2004, stating that no Exceptions were filed and, therefore, noting that the Initial Decision had become final by operation of law.  That Order was issued in error and is hereby rescinded and rendered null and void.

Discussion


The ALJ made sixteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incor​porated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Complainant raised two issues in the prosecution of the instant Complaint.  First, the Complainant alleged that she has made payments for which she has not been credited.   The ALJ found that the Complainant was unable to support that allegation with copies of cancelled checks or bank statements indicating that these payments were made.  Accordingly, the ALJ recommended that this part of the Complaint be dismissed.



Second, the Complainant maintains that the budget bills that she was being charged by the Respondent were incorrectly computed.  The Complainant argued that the appropriate budget billing amount should be calculated by adding up the bill amounts for eighteen months, from January 28, 2002 through September 3, 2003, and dividing that number by eighteen.  According to the Complainant’s calculations, this process results in budget billing amounts of $128.20.  The Complainant then stated that the $15 per month applicable towards the arrearage should then be added to the $128.20 budget bill.


The Respondent countered that budget billing is determined by adding the previous twelve months’ usage, not billing amount, and applying the current rates in effect to the total of the twelve-months’ usage and dividing by twelve.  According to the Respondent, the discrepancy in the result is explained by the fact that the Complainant used eighteen months which encompassed two summers and one winter.  Also, the Complainant used the rates in effect at the time of usage and not the rates in effect at the time that the budget billing was established.



The ALJ recommended that the Respondent be directed to bill the Complainant for all missed payments since the filing of the Complaint and that the Complainant be given thirty days to pay the bill.  The ALJ further recommended that the Complainant pay to the Respondent the regular monthly budget amount when due and the monthly amount of $15.00 toward the arrearage owed to the Respondent.  (I.D. at 6)


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Penn​sylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


Upon review of the Complainant’s Exceptions, we find that they do not comply with Section 5.533(b) of our Regulations.  52 Pa. C.S. § 5.533(b)  Section  5.533(b) provides, in pertinent part, as follows:  “[e]ach exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.”  Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), confers upon us the discretion to liberally construe our Regulations and to grant a waiver of our Regulations provided that the substantive rights of a participant are not adversely affected.  (See also 52 Pa. Code § 1.2(c)).  Since the Complainant appeared pro se in this proceeding, we shall waive any technical defects and entertain the Exceptions as filed.


The Complainant’s Exceptions contain a restatement of the Complainant’s argument that the budget bills were incorrect.  The Complainant also presented a copy of a check written to the Respondent in the amount of $917.00.  The Respondent rejoins that the Complainant’s Exceptions are a restatement of the argument rejected by the ALJ.  


As noted by the ALJ, pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), the Complainant has the burden of proof.  For several reasons, we find that the Complainant has not met her statutory burden.  


First, we agree with the ALJ that the Complainant’s assertion that she has made payments which were not credited by the Respondent is unsupported.  As previously noted, the Complainant did supply a photocopy of a check written to the Respondent.  However, there is no evidence that the check was endorsed or cancelled indicating receipt by the Respondent.  Accordingly, with nothing more on this issue, we must adopt the ALJ’s recommendation to dismiss that part of the instant Complaint.



Next, we find that the Complainant’s assertion that her budget bills were incorrect is also unsupported.  The following on-the-record colloquy, found on pages 32-33 of the transcript, illustrates the Complainant’s misperception of the calculation of the budget bills:
By ALJ Colwell:


…Yes, nobody questions your math. If we all did exactly what you did, I think we’d come up with the same numbers;  however, that’s not the way this company or any company would determine a budget billing.


What Mr. Kinter told, us and I’m sure he’d correct me if I’m wrong, is that he takes one 12-month period because that way he has one winter, one summer, one spring and one fall, so he doesn’t knock the averages up or down.  There’s just one 12-month period, and then he takes that previous 12 months usage and he applies the usage now, not the numbers that you paid then, but the usage, and he applies the current rates because the current rates are what they’ll be charging you.  

So that number is already going to be higher.  So he takes those current rates and then divides it.  Do you see why it comes out higher than yours will?

 [Ms. Thompson (Complainant)]


Yes I do realize that, and I am saying that even given the difference - -and I am not saying that the - - let me think how I want to say that  The difference between the $128 plus the $15 is far less, and I do not believe that when I was paying $172, and raised to $185 and then $200, there is an awful disparage between the $128 and $15, between the $128 and $15, and the $172, and I do not believe, even if you take a 12-month period, say from 1/28/02 to 12/10/02 or 1/02/03, that average is not going to be that much difference
[By ALJ Colwell]
.

It’s not just the average, it’s the average, at the present rate, as you have admitted yourself has gone up. 
(Tr. 32-33).



The referenced colloquy illustrates that the Complainant misperceives the way that budget bills are computed and maintains incorrectly that a numerical average of bills for a given period is the correct way of determining how a budget bill is to be computed.  We note that the Respondent’s budget bill is part of a Commission-approved tariff.  No public utility may demand or receive a rate greater or lesser than the rate specified in its tariff, pursuant to Section 1303 of the Code, 66 Pa. C.S. § 1303.  Accordingly, we dismiss that part of the instant Complaint without further comment.


Finally, the ALJ recommended that the Respondent be directed to bill the Complainant for all missed payments since the filing of the Complaint and that the Complainant be given thirty days to pay the bill.  The ALJ further recommended that the Complainant pay to the Respondent the regular monthly budget amount when due and the monthly amount of $15.00 toward the arrearage owed to the Respondent.


The ALJ appropriately recommended a catch-up bill.  However, the ALJ’s recommendation that the Complainant be billed for all missed payments during the pendency of the appeal of the BCS Decision is inconsistent with recent Commission precedent.  According to our policy articulated in Betty Claypool v. T.W. Phillips Gas and Oil Company, docketed at No. Z-00248730, (Order entered December 22, 1995), (Claypool), a complainant is responsible for making a "catch-up" payment for missed payments under the BCS Decision under appeal.  


In Stammel v. PG Energy, Docket No. C‑20027994 (Order entered May 21, 2003), (Stammel), we reviewed and affirmed our policy set forth in Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995).  In Claypool, we directed that the complainant in that case make a payment equal to the undisputed current monthly usage (the “consumption” portion of a payment arrangement) in order to become current consistent with the directives in our Regulations at 52 Pa. Code § 56.174(3).  



Since Claypool, that directive changed so that prior to Stammel, the “catch up” amount became both the arrearage portion of a complainant’s payment arrangement as well as the current billings, or consumption part of the bill.  How​ever, as recognized in Claypool, and as mandated in Section 56.174(3) of our Regulations, 52 Pa. Code § 56.174(3), the arrearage portion is stayed when a complainant appeals a BCS Decision.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  


Applying these precepts to the instant proceeding, we will require the Respondent to issue a bill to the Complainant for the unpaid lump sum of $483.00 ordered by the BCS.  Also, we will direct the Respondent to bill the Complainant for the missed consumption payment resulting from non-compliance with the BCS Decision issued on September 5, 2003, within fifteen days of the entry date of this Opinion and Order.  


There is one further matter.  We take notice of the recently published newspaper article
 indicating that the Complainant’s home was severely damaged after a lightening strike caused a fire.  In consideration thereof, we shall further modify the Initial Decision by providing a period of ninety (90) days from the date of entry of this order in which the Complainant can pay the bill rendered by the Respondent Company in accordance herewith.  See Tilghman v. Commonwealth, 366 A.2d 966, 967 (Pa. Cmwlth. Ct. ) (1976). 

Conclusion


Based upon the foregoing discussion, we deny, the Exceptions of the Complainant and we adopt the Initial Decision as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Phoebe B. Thompson are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Susan Colwell is adopted as modified by this Opinion and Order.



3. 
That, within fifteen (15) days of the date of entry of this Opinion and Order, North Penn Gas Company shall issue a bill to Phoebe B. Thompson for the amount which represents the unpaid lump sum requirement of $483.00, as well as the missed consumption payments resulting from non-compliance with the BCS Decision of September 5, 2003.  


4.
That the bill issued in accordance with Ordering Paragraph No.3 will be due and payable by Phoebe B. Thompson within ninety (90) days of issuance.  


5.
That, thereafter, Phoebe B. Thompson shall pay to North Penn Gas Company, monthly budget bills, plus fifteen dollars ($15.00) per month toward the overdue amount owed to North Penn Gas Company


6.
That as long as Phoebe B. Thompson adheres to the payment schedule stated in this Opinion and Order, North Penn Gas Company is enjoined from suspending or terminating her gas service, except for valid safety or emergency reasons.



7.
That if Phoebe B. Thompson fails to keep the payment arrangement stated in this Opinion and Order, North Penn Gas Company is authorized to suspend or terminate service in accordance with the Commission’s regulations Chapter 56 of Title 52 of the Pennsylvania Code.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 24, 2004
ORDER ENTERED:   June 28, 2004
	�	The Complainant was granted an extension of time in which to file her exceptions, thereby making the April 23, 2004 filing date timely.


	� 	Elmira New York, Star Gazette, on line ,Wellsboro Bureau, June 11, 2004.
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