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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed on December 8, 2003, by AT&T Communications of Pennsylvania, LLC (AT&T), MCI WorldCom Network Services, Inc. (MCI), the Office of Small Business Advocate (OSBA) and Qwest Communications Corporation (Qwest) to the Recommended Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on November 18, 2003, in the above-captioned proceeding.  Reply Exceptions were filed by the Office of Consumer Advocate (OCA), OSBA, the Office of Trial Staff (OTS) and jointly by Verizon Pennsylvania Inc. (Verizon PA) and Verizon North Inc. (Verizon North) (jointly referenced as “Verizon”).  Also before the Commission for consideration is a Petition for Resolution of Litigation (Petition for Resolution) filed February 26, 2004, by Verizon, OSBA and OCA at Docket No. C-20027195, and Verizon PA’s and Verizon North’s 2004 Price Change Opportunity filings.  Answers to the Petition for Resolution were filed by AT&T, MCI and Qwest.

History of the Proceeding



The September 30, 1999 Global Order, inter alia, established a schedule for which access charges of all local incumbent exchange carriers operating in Pennsylvania were reduced.  The Global Order further directed that a subsequent access charge proceeding be commenced in January 2001 for the purpose of determining additional access charge reductions, and possible elimination of the Carrier Charge pool, with a deadline to complete the case and effect additional access charge reductions by December 31, 2001.
  



By Order entered November 4, 1999, at Docket Nos. A-310200F0002, et. al,
 the Commission approved the Bell Atlantic/GTE merger and specifically required that “[w]ithin thirty months after merger closing, GTE-North and BA-PA will commence a proceeding for the purpose of determining statewide rates for access charges based upon consolidated cost studies.”
  



By Secretarial Letter dated October 24, 2001, the Commission postponed the Global Order’s formal statewide access charge investigation, and initiated a collaborative to determine whether the Parties could reach an agreement.  The Commission initiated a generic access charge investigation at Docket No. M-00021596 in January 2002 to accommodate the access charge investigation required by the Global Order.


On March 21, 2002, AT&T filed a Formal Complaint at Docket No. C‑20027195 against Verizon North seeking to have Verizon North’s access charges reduced to Verizon PA’s levels pursuant to the requirements in the Commission’s Merger Order.  On April 10, 2002, the OCA intervened in this proceeding.  AT&T’s Formal Complaint was initially dismissed by Chief Administrative Law Judge Robert Christianson, but was subsequently reinstated by Commission Order entered December 24, 2002.  That Order also bifurcated the access charge investigation so that all Verizon matters (i.e.¸ those pertinent access charge matters pertaining to Verizon PA and Verizon North, including AT&T’s Formal Complaint) and all matters relating to access charge parity between Verizon North Inc. and Verizon Pennsylvania Inc. resulting from the Merger Order at Docket No. A-310200F002, would be litigated at Docket No. C‑20027195 (the subject of this Opinion and Order).



In a separate, but related matter to this instant proceeding, on November 26, 2002, Verizon PA submitted its annual Price Change Opportunity (“PCO”) filing requesting authority to use its $17.7 million negative PCO money for 2003 to fund its contributions to the Pennsylvania Universal Service Fund (“PaUSF”).  That filing was docketed at Docket Nos. M‑00031694 and P-00930715.



On December 30, 2002, Verizon PA and Verizon North filed a Joint Petition (Verizon Joint Petition) regarding the further reduction of their access charges pursuant to the Merger Order, the Global Order and the Generic Access Charge Investigation at Docket No. M-00021596.
  The Commission published Verizon’s Joint Petition in the Pennsylvania Bulletin on January 18, 2003 at 33 Pa. B. 502.  Comments were filed by AT&T Communications of Pennsylvania, Inc. (“AT&T”), jointly by the Rural Telephone Company Coalition (“RTCC”), Sprint Communications Company and The United Telephone Company of Pennsylvania (“Sprint/United”), the OCA, OSBA and Qwest.



AT&T, MCI, OCA, OSBA, OTS and Qwest objected to the Verizon Joint Petition.  Given that there were contested, material factual issues, (i.e., what the cost of traffic sensitive rates are and how low the intrastate access charges should be), the Commission, in an Order entered May 5, 2003 at Docket Nos. M-00021596, et al., referred Verizon’s Joint Petition to the Office of Administrative Law Judge for evidentiary hearings and the issuance of a recommended decision.  The May 5, 2003 Order consolidated the Verizon Joint Petition with AT&T’s Formal Complaint at Docket No. C‑20027195 regarding Verizon North’s access charges pursuant to the Commission Order of December 24, 2002.  The May 5, 2003 Order further directed that the Verizon Joint Petition, which was made in compliance with the Merger Order directive that Verizon North and Verizon PA achieve access charge parity, should also be consolidated with and addressed in the proceeding at Docket No. C‑20027195.


The matter was assigned to ALJ Cynthia Williams Fordham who held a prehearing conference on May 29, 2003.  Counsel for Verizon, AT&T, OCA, OTS, OSBA, Qwest, RTCC, Sprint, and MCI participated. Verizon, AT&T, OCA, OTS, OSBA, Qwest and MCI filed direct, rebuttal and/or surrebuttal testimony in accordance with the procedural schedule established during the prehearing.  



It is noted that during the course of the instant proceeding, Verizon and OCA presented a Joint Proposal, which was included in Verizon PA’s Statement No. 1.1, the Surrebuttal testimony of Debra M. Berry and Michael J. Wirl.  The terms of the Joint Proposal were specifically set forth in Exhibit DMB-1 attached thereto.  On August 8, 2003, the OSBA filed a Motion to Strike A Portion of Verizon Statement 1.1 or in the Alternative Judgment on the Pleadings (OSBA Motion) because it believed that, pursuant to 52 Pa. Code §§5.103(a), (b), and 5.412(c): (1) the testimony was overly vague and ambiguous concerning proposed increases to business customers; and (2) the portions at issue relate to a proposal of Verizon and OCA that was inappropriately included in the testimony of a Verizon witness.  In the alternative, the OSBA moved for Judgment on the Pleadings pursuant to 52 Pa. Code §5.102(a) on the basis that Verizon failed to specify the rate increase as it relates to business customers (OSBA Motion at 6).  On August 18, 2003, Verizon PA and Verizon North filed a joint response containing its argument against the OSBA Motion.  The OCA also filed its response objecting to the OSBA Motion on August 18, 2003.  By electronic mail on August 22, 2003, the presiding officer informed the parties that the OSBA’s Motion to Strike and the Motion for Judgment on the pleadings were denied.  It was noted that a written Order would follow.



Hearings were held before ALJ Fordham in Harrisburg on August 25 and 26, 2003.  Witnesses for Verizon, AT&T, MCI, Qwest, OTS, OCA and OSBA were cross-examined.  Written testimony and exhibits were entered into the record.  



In a separate but related matter, on September 9, 2003, the Commission entered a Summary Judgment Order at Docket Nos. M-00031694 and P-00930715.
 In the Summary Judgment Order, the Commission denied AT&T’s Motion for Summary Judgment, granted Verizon Pennsylvania Inc.’s Motion for Summary Judgment regarding the 2003 PCO, approved Verizon’s November 26, 2002 PCO filing, authorized Verizon to use $17,474,483 from its 2003 PCO money to fund its required contributions to the Pennsylvania Universal Service Fund for the year 2003 and ordered that the remaining balance of $243,517 of Verizon Pa.’s 2003 PCO may either be addressed by the Administrative Law Judge presiding over C-20027195, or, in the alternative, carried over and addressed with Verizon Pa.'s 2004 PCO filing which shall occur in November 2003.



Main and reply briefs in the instant proceeding were filed by Verizon, AT&T, OCA, OSBA, OTS, MCI and Qwest on September 18, 2003 and September 29, 2003, respectively.  The record consists of 480 transcript pages, various statements and exhibits, seven main briefs and seven reply briefs.



As noted, ALJ Fordham’s Recommended Decision was issued on November 18, 2003, and Exceptions and Reply Exceptions were filed.  Also, as previously noted, on February 26, 2004, a Petition for Resolution of Litigation was filed by Verizon PA, Verizon North, OSBA and OCA.  Answers to the Petition for Resolution of Litigation were filed by AT&T, MCI and Qwest.  Consistent with the terms contained in the Petition for Resolution, Verizon PA and Verizon North also filed their 2004 PCO filings.  The disposition of these matters will be addressed in this Opinion and Order.

Discussion


Before we discuss the merits of the Exceptions to the Recommended Decision, it is beneficial to provide the reader with a summary of the ALJ’s Recommended Decision and the proposed Petition for Resolution of Litigation.  


1.
The Recommended Decision



As a background to this case, the ALJ explained that this proceeding is to: (1) establish “statewide access rates” for Verizon PA and Verizon North pursuant to the requirements of the November 4, 1999 Merger Order and (2) to also address AT&T’s Complaint, filed March 21, 2002, at Docket No. C-20027195, seeking to reduce Verizon North’s higher access rates to those of Verizon PA’s.  (R.D. at 7).



The ALJ noted that on December 30, 2002, Verizon PA and Verizon North filed its original proposal (the Verizon Joint Petition) to respond to those two issues.  That proposal included a range of options of varying degrees of access reductions which would be offset through increases to basic end-user rate increases.  However, the OCA, OTS, OSBA, AT&T MCI and Qwest objected to Verizon’s original December 30, 2002 proposal and, as previously noted, the Commission, in its May 5, 2003 Order at Docket Nos.  M‑00021596, et al. consolidated the Verizon Joint Petition with AT&T’s Formal Complaint at Docket No. C-2007195 for an evidentiary hearing and the issuance of a recommended decision.  (R.D. at 8).  



The ALJ also noted, however, that prior to the August 2003 hearings in this matter, Verizon and the OCA in a collaborative effort subsequently agreed upon a specific plan for implementing access charge reduction that would fall in the middle of the range of options presented under the original Verizon proposals (hereinafter Verizon/OCA Joint Proposal).  Verizon and the OCA jointly requested that their Joint Proposal be adopted to resolve this proceeding.  As noted, it is the Verizon/OCA Joint 

Proposal that the ALJ is recommending that the Commission adopt in this proceeding.
  



The ALJ recommended that the Commission deny the Verizon Joint Petition that was filed on December 30, 2002.  In addition, after considering the Verizon/OCA Joint Proposal (discussed in the Surrebuttal Testimony of Debra M. Berry (DMB) and Michael J. Wirl in Verizon St. 1.1 with specific terms set forth in DMB Exhibit 1),
 the associated reduction in the proposed rates, the achievement of parity between Verizon PA’s and Verizon North’s access charges, and the limited increases in residential and business rates that would result, the ALJ recommended that the Commission approve the Verizon/OCA Joint Proposal.  (Ordering Paragraph Nos. 1, 2 and 3 at 60).



In support of her recommendation, the ALJ stated the following:

It is clear from the parties’ litigation positions and their briefs that they have different positions on most of the issues.  Thus, the fact that OCA, Verizon and OTS agree on this proposal is significant.  Furthermore, AT&T, MCI and Qwest view the proposal as an important first step in the process of reducing access charges.  Consequently, six of the seven parties who presented witnesses or filed briefs agree with portions of the proposal.

In view of the two original proposals, the Verizon/OCA proposal is a reasonable compromise.  The parties realize that transferring the reduction in access charges to the end users at one time by increasing the residential and/or business rates would result in rate shock.  Since there is no agreement on Verizon’s costs or the Commission’s position on allocation of the costs, it is reasonable to accept the proposal.

* * *

After considering the OCA/Verizon Proposal, including the reduction in the proposed rates, the achievement of parity, and the limited increase in residential and business rates, its is my opinion that the settlement is fair, just, reasonable and in the public interest.  Accordingly, it is recommended that the OCA/Verizon Joint Proposal be approved.



The Verizon/OCA Joint Proposal will result in a total annual access charge revenue reduction of approximately $55.6 million, which will be recovered on a revenue-neutral basis by increasing residential and business local service rates.  Specifically, Ordering Paragraph No. 3 of ALJ Fordham’s Recommended Decision summarizes the access charge reductions that would result if the Commission were to adopt her recommendation.  Ordering Paragraph 3 states:

3.
That Verizon PA, Inc. shall reduce its traffic sensitive access charge (per minute) from [BEGIN VERIZON PROPRIETARY] 



 [END VERIZON PROPRIETARY].  That Verizon North, Inc. shall change its traffic sensitive access charge (per minute) from [BEGIN VERIZON PROPRIETARY] 


 [END VERIZON PROPRIETARY].  That Verizon PA, Inc.’s carrier charge (per line, per month) shall remain at [BEGIN VERIZON PROPRIETARY] 


 [END 

VERIZON PROPRIETARY].
  That Verizon North, Inc. shall reduce its carrier charge (per line, per month) from [BEGIN VERIZON PROPRIETARY



 [END VERIZON PROPRIETARY].  The effective rate per minute for the carrier charge will be [BEGIN VERIZON PROPRIETARY

 [END VERIZON PROPRIETARY] for both Companies.  That Verizon PA, Inc.’s combined rate (per minute) shall be reduced from [BEGIN VERIZON PROPRIETARY] 


 [END VERIZON PROPRIETARY].  That Verizon North, Inc.’s combined rate (per minute) shall be reduced from [BEGIN VERIZON PROPRIETARY] 


 [END VERIZON PROPRIETARY].  

In addition to the above, the Verizon/OCA Joint Proposal provides that:

· Verizon will also implement changes in rate structure to align with the interstate structure, which changes will not affect the amount of the access reduction noted above;

· All rate changes will be made on a revenue neutral basis.  No more than $40 million would come from Residential basic local service rate increases on a combined Verizon PA and Verizon North basis, and such increases would be less than $1.00 per residential line based on recovery across the combined companies’ customer base.  The residential increases would apply to dial tone line rates for all customers subscribing to that service on a non-package basis.  The remaining can be recovered from Business line rate increases on a combined Verizon PA and Verizon North basis; and,

· No basic rate increases would occur before January 1, 2004.

· That the remaining balance of $243,517 of Verizon PA’s 2004 PCO will be addressed during the proceeding associated with Verizon PA’s 2004 PCO filing.



The ALJ noted that the OSBA did not agree to the Verizon/OCA Joint Proposal in part because the record has little information on the amount of the proposed increase in business rates.  The ALJ reasoned that while OSBA has raised a valid concern, the Verizon/OCA Joint Proposal is reasonable because the record contains information about the total amount to be transferred to the residential and business customers and the maximum amount that will be borne by the residential customer.  The ALJ contended that although this is not the most favorable position, the Verizon/OCA Joint Proposal is a reasonable compromise in light of the litigation positions of the Parties.  (R.D. at 58-59).



The ALJ also recommended that the proceeding in this matter be marked closed and that the Commission review the impact of the current reductions and reduce costs in subsequent proceedings if necessary.  (RD at 59).


2.
Exceptions



Before addressing the Exceptions in this proceeding, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well established that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  



a.
OSBA Exceptions



The OSBA also filed Exceptions to the ALJ’s Recommended Decision, However, as was noted previously, the OSBA agreed to withdraw its Exceptions to the Recommended Decision if the Commission approved the Petition for Resolution that was filed by Verizon PA, Verizon North, the OCA and the OSBA on February 26, 2004.  In light of the fact that we shall adopt Petition for Resolution, the OSBA’s Exceptions are deemed moot.



b.
Deferred Access Charge Reform



In their Exceptions, the IXCs generally are of the opinion that the ALJ’s recommendation to approve the Verizon/OCA Joint Proposal is a significant step in the right direction.  However, they object to the ALJ’s recommendation that the Commission close the instant proceeding and defer further access reform until a future proceeding.  



AT&T submits that although it agrees with the ALJ’s recommendation that the Commission should adopt the terms of the Verizon/OCA Joint Proposal as a first step, it does not believe the Joint Proposal goes far enough to relieve the “existing bloat” in Verizon PA’s intrastate access rates.  AT&T encourages the Commission to work toward further restructuring and lowering Verizon’s access charges because Verizon’s remaining access levels will remain substantially above their actual costs even after the terms of the Verizon/OCA Joint Proposal are implemented.  (AT&T Exc. at 4).  Thus, AT&T urges the Commission to commit itself now to specific access reductions and offsetting rate increases over a two-year period, to attain the goal where Verizon’s intrastate access rates would mirror its current interstate rates.  AT&T projects that these two steps would further reduce access revenue by [BEGIN PROPRIETARY] 

 [END PROPRIETARY] beyond the reductions that would result from the Verizon/OCA Joint Proposal, and that the two end-user rate increases of about $0.80 per month would be required beyond the increases recommended by the ALJ.
  (AT&T Exc. at 5-6).  



Like AT&T, MCI and Qwest also object to the ALJ’s recommendation that the case be closed after approval of the OCA/Verizon proposal.  However, MCI is of the opinion that this Commission should implement either an immediate or phased-down reduction in access rates to a level that is equal to Verizon’s forward looking costs.  If, however, the Commission is not willing to reduce access rates to cost, MCI submits that, at a minimum, the Commission should either reduce access rates immediately to interstate levels, which would include the elimination of the Carrier Charge, since there is no Carrier Charge at the interstate level, or else order further reductions to interstate levels by a date certain (such as no later than the end of 2004) and reductions to cost by a date certain (such as no later than the end of 2005).  (MCI Exc. at 6-9).  Qwest asserts in its Exceptions that the ALJ’s recommendation to defer additional reductions to Verizon’s intrastate access rates misconstrues the record as an excuse to prolong the implicit subsidies in Verizon intrastate access charges in Pennsylvania.  Qwest is concerned that further delaying further access reductions to a future proceeding will expose Pennsylvania consumers to a more significant rate increase at a subsequent time, especially in light of the fact that the FCC appears to be moving in a direction that continues to significantly reduce interstate switched access rates.  (Qwest Exc. at 4-7).



In their Replies, the OCA, OSBA and OTS object to the IXC’s arguments that the ALJ should have established a specific schedule to bring access to cost.  (OCA R.Exc. at 10; OSBA R.Exc. at 5-6; OTS R.Exc at 6-8).  The OCA opposes any commitment to further reduce access charges and increase basic rates at this time and is of the opinion that the Verizon/OCA Joint Proposal as recommended by the ALJ sufficiently satisfies the goals and objectives of this proceeding as articulated in the Global Order and the Merger Order.  (OCA R.Exc. at 10).  



Verizon rejoins that the ALJ was correct in recommending that the Commission not commit itself in advance to precise access reductions and end-user rate increases.  Verizon advocates approval of the ALJ’s recommendation with the same understanding expressed in the Sprint/RTCC Settlement Approval Order, that this proceeding may not be the “final word on access reform.”
  Verizon suspects that AT&T’s proposal to reduce access revenue by [BEGIN PROPRIETARY] 
  [END PROPRIETARY] over two years would not achieve “final access reform” because it is of the opinion that the IXCs will continue to demand reductions even after AT&T’s two phases are implemented because the IXCs contend that even interstate rates exceed actual costs.  Verizon contends that the Commission does not have to determine in this proceeding the appropriate end point, or whether access rates should ultimately set at cost in view of the Commonwealth Court’s previous determination that it would be reasonable and within this Commission’s discretion to end up with access rates priced above cost while requiring the IXCs to continue to share in some portion of the network costs.
  Verizon also believes it would be best to first implement the access reductions contained in the Verizon/OCA Joint Proposal, and then evaluate the state of the market only after those reductions have been implemented.  (VZ R.Exc. at 14-15).



We agree with the ALJ and all of the Parties in this proceeding who contend that the Verizon/OCA Joint Petition is a significant step in the right direction in that it accomplishes the goal of attaining parity between Verizon PA and Verizon North, while limiting offsetting local service rate increases.  Those same Parties, with the addition of the OSBA, also agree that the Joint Petition for Resolution, which modifies the Verizon/OCA Joint Petition, is also a significant step in the right direction.  As will be addressed later, in light of the fact that the Joint Petition for Resolution improves upon the Verizon/OCA Joint Petition recommended by the ALJ, we shall adopt the Petition for Resolution instead of the recommended Verizon/OCA Joint Petition.  The Petition for Resolution, inter alia, contains the same level of rate reductions that were proposed in the Verizon/OCA Joint Petition.



Nevertheless, we also agree, to some extent, with those IXCs who argue that the ALJ’s Recommended Decision did not go far enough because it failed to establish “next steps” to further reduce access rates in the near future.  We note that the ALJ’s recommendation mainly focused on the issue of attaining access rate parity as required by the Merger Order, but failed to address some of the more significant policy issues raised by the Parties.  In particular, a major aspect of the Global Order involving the possible elimination of the Carrier Charge and removal of all implicit subsidies from access charges were not resolved in this proceeding by the ALJ.



Although the ALJ explained in detail each of the various Parties’ positions, she opted to refrain from offering specific recommendations to numerous outstanding issues raised by the Parties in favor of recommending approval of the Verizon/OCA Joint Proposal.  In light of the significant resources that have already been expended by the IXCs and the other Parties in this proceeding, we are of the opinion that it is not prudent to mark this proceeding closed without the benefit of a recommended decision on these outstanding issues.  Furthermore, we note that this proceeding, in part, had its genesis in the Global Order, which ordered that an investigation be commenced on January 2, 2001, with an original deadline to complete the case, and reduce rates, by December 31, 2001.
  In addition, this proceeding also addresses Verizon’s filing in compliance with the Merger Order’s directive that establishes statewide access rates for the Verizon companies on a consolidated cost study basis.  That filing was made on December 30, 2002.  



Due to the length of time already involved in this proceeding, it is not prudent to delay further access charge reform at this time.  Therefore, we shall allow the access charge reductions and offsetting local rate increases as contained in the Joint Petition for Resolution to become effective in accordance with the Ordering Paragraphs of this Opinion and Order.  However, rather than marking the instant proceeding closed, as recommended by the ALJ and suggested by Verizon, we shall remand this case back to the ALJ for the further development of the record and the issuance of a recommended decision concerning those policy issues and other access charge concerns that were raised by the IXCs in their Exceptions but which were not specifically resolved by a recommendation in this instant proceeding.  These issues include, but are not limited to, AT&T’s two-step access charge reduction proposal, the removal of all implicit subsidies from access charges, the reduction and possible elimination of the Carrier Charge, as well as the outstanding issues delineated in the Exceptions that follow:



c.
Implicit Subsidies in Existing Access Charges



The IXCs generally take exception to the Recommended Decision because it failed to address the need to reduce access charges to cost by removing implicit subsidies in Verizon’s intrastate access charges.  The IXCs contend that vigorous local and long distance competition will not take place until the implicit subsidies in Verizon’s intrastate access charges are made explicit.  (Qwest Exc. at 3-4; AT&T Exc. at 10).  



AT&T argues that the record shows that the access rates charged by both Verizon companies currently exceed the cost of providing carrier access services and will continue to do so under the ALJ’s recommendation to adopt the Verizon/OCA Joint Proposal.
  (ATT Exc. at 6).  MCI asserts that there are numerous arguments on the record that give this Commission ample reason to reduce access rates closer to cost but that the ALJ did not even discuss the evidence showing that the telecommunications industry is moving towards making implicit subsidies explicit to permit a level playing field.  (MCI Exc. at 12-13).



Verizon responds that while the Commission has stated the goal of reducing implicit subsidies in access rates, the Commission has stopped short of declaring that access should be priced at “cost” and that IXCs should be absolved of any contribution to local service.  Verizon asserts that the Commonwealth Court approved the Commission’s decision in the Global Order to continue to price access above its cost as a sound exercise of the Commission’s specialized expertise in this area.
  (VZ R.Exc. at 15).  Verizon is of the opinion that the Commission does not need to determine the appropriate end point, or decide whether access rates should be set at cost, if it simply approves the ALJ’s recommendation.  (VZ R.Exc. at 14).  Verizon further argues that while AT&T and MCI demand that Verizon be required to reduce its access rates to cost, the record shows that they do not price their own intrastate access rates according to the extremely low standard they seek to impose upon Verizon.



AT&T and MCI argue that Verizon’s above-cost access rates are having an adverse effect on toll competition because IXCs are required to pay above-cost access charges on all of the intrastate toll calls they provide to Verizon’s local exchange customers whereas wireless must only pay TELRIC-based reciprocal compensation rates that are much lower than Verizon’s switched access charges.
  (AT&T Exc. at 7; MCI Exc. at 1).  MCI argues that, from a network perspective, the termination of local calls and long distance calls is identical and there is no valid reason for rates to be different for the exact same services.
  MCI asserts that the Commission should minimize the regulatory disparity between the treatment of wireline and wireless calls by reducing intrastate switched access charges to cost.  (MCI Exc. at 13).



Verizon responds that the IXC’s argument, that reducing intrastate access rates will place the IXC on the same footing as wireless, is flawed because the record shows that the customers of wireless carriers are not dependent on the local telephone network to originate calls, and thus wireless carries avoid originating access costs.  Verizon also argues that while it may be true that more customers are using wireless phones, there are many complex reasons for the growth and maturity of the wireless market and its use as a substitute for traditional landline phones, and it is illogical to conclude that intrastate rates play a significant role.
  (VZ R.Exc. at 18). 



We note that, consistent with the Telecommunications Act of 1996, as well as our Global Order
, it has been this Commission’s policy to work toward the elimination of implicit subsidies that may exist in access charge rates.  We shall, therefore, direct that the ALJ consider the merits of each of the Parties’ positions on this matter and make a recommendation based on the record evidence in the next phase of the investigation.



d.
Elimination of the Carrier Charge



MCI and Qwest object to the fact that the Verizon/OCA Proposal maintains a Carrier Charge and that the ALJ failed to address this important issue in evaluating the reasonableness of the Verizon/OCA proposal.  MCI contends that Verizon’s initial testimony contained a proposal to eliminate the Carrier Charge,
 but that Verizon subsequently proposed the Verizon/OCA Joint Proposal, which maintained the Carrier Charge, albeit at a significantly lower rate for Verizon North and no change for Verizon PA.  MCI submits that the Carrier Charge exists solely to provide a contribution to the cost of the loop and the ALJ should have addressed the elimination of the Carrier Charge. (MCI Exc. at 4-5).  Given the fact that Verizon, itself, admits that access rates should not be used to provide a contribution to the loop, MCI argues that the Commission should immediately eliminate the Carrier Charge because it is not reflective of cost.  (MCI Exc. at 6).  Qwest submits that the Carrier Charge must be eliminated in conjunction with reducing intrastate access rates to interstate rates in order to remove the implicit subsidies in Verizon’s access charges.  (Qwest Exc. at 3)



In its Reply Exceptions, the OSBA contends that all three public advocate offices found it reasonable to allocate some charge to toll carriers for the local loop.
  In addition, each public advocate office independently concluded that a Carrier Charge at a rate of $1.20 per line per month is reasonable for the recovery of non-traffic sensitive access costs.
  (OSBA R.Exc. at 3).  The OCA replies that the IXCs should be required to pay for the facilities they use because the cost of access includes some portion of the joint and common loop costs that the IXCs use to carry their traffic.
  (OCA R.Exc. at 5).



In our Global Order we stated, “the sooner that we resolve the reduction and possible elimination of the carrier pool, the better it would be for the competitive environment in Pennsylvania.”  (Global Order at 59).  We realize that reducing or eliminating the Carrier Charge is a balancing act that could lead to possible significant increases to local rates.  Nevertheless, based on our previous goal in the Global Order that we may eventually dissolve the Carrier Charge, we believe it is in the best interest of the public for the ALJ to address and recommend a plan that addresses further reductions or even a complete elimination or phase-out of the Carrier Charge in the next phase of the investigation.



e.
Revenue Neutral Filings



In its Exceptions, MCI argues that the ALJ erred by assuming reductions in access rates would necessarily lead to increases in residential and/or business rates.  MCI asserts that the ALJ did not even discuss MCI’s argument that Verizon is not entitled to automatic revenue neutrality.  MCI is of the opinion that there is nothing in the law, Merger Order, or Verizon’s Chapter 30 Plans that requires revenue neutrality.  MCI states that the language in Verizon’s Chapter 30 Plan states that Verizon “may file tariffs proposing to rebalance and/or restructure its rates for noncompetitive services, either an increase or decrease.
  Similarly, MCI notes that 66 Pa. C.S. § 3007, which deals specifically with access charges, states only that revenue neutral rate changes may be proposed, but such changes are subject to Commission approval.  MCI also asserts that although the Commission permitted Verizon to file revenue neutral filings in the Global Order, the Commission never required such recovery in the future.  MCI submits that when the Commission did permit revenue neutral recovery of access charges in the Global Order, the Verizon PA revenue did not come from increases to residential or business rates, but from Verizon’s PCO filings.  (MCI Exc. at 10-11).  Qwest on the other hand supports revenue neutral filings.  (Qwest Exc. at 8).



Verizon disagrees with MCI’s opposition to revenue neutral filings because it would leave Verizon unable to recover its costs of the loop and would jeopardize universal service and Verizon’s financial stability.  Verizon argues that the Commission contemplated that any access decreases made as a result of the Merger Order would be 

revenue neutral.
  (VZ R.Exc. at 20).  Verizon cites various instances in which the Commission has consistently allowed rate rebalancing filings on a revenue neutral basis on pp. 21-23 of its Exceptions.  Furthermore, Verizon argues that MCI’s argument that access rates do not subsidize local rates is directly contrary to the finding in the Global Order, which recognized that access charges provide a significant source of ILEC earnings and contain implicit and explicit subsidies for local rates which have helped keep basic local exchange service rates in Pennsylvania at an affordable level over the years.
  Verizon cites AT&T’s arguments that support a proper rebalancing of access charges and local rates on a revenue neutral basis so that the inefficiencies and anti-competitive effects of above-cost access charges are eliminated by bringing local exchange rates in Verizon’s territory more in line with the underlying cost of that service.
  Verizon also asserts that this reasoning is consistent with ALJ Schnierle’s prior Recommended Decision in 1998 when he advised the Commission that it is necessary to eliminate subsidies and to raise basic service rates closer to their cost in order for all customers to experience significant local competition.
  Verizon notes that MCI made the exact same argument to Judge Schnierle in the 1998 generic access case, and he found it to be “extreme,” without merit and a violation of Verizon’s Chapter 30 Plan.  



Furthermore, Verizon submits that the Verizon Chapter 30 plans also require any rate restructurings to be revenue neutral and cites to other Chapter 30 rate rebalancing filing where basic rate increases offset access reductions.  As such, Verizon claims that it would be contrary to Chapter 30 and devastating to Verizon if the Commission did not permit a revenue neutral rate rebalancing for reductions to Verizon’s access charges.  (VZ R.Exc. at 20-24).



We agree with the arguments raised by Verizon PA that the ALJ did not err in requiring revenue neutrality for Verizon’s access charge reform.  Verizon accurately cites to Judge Schnierle’s recommendation when he made the following statement with which we agree:

If the Commission were to order [Verizon PA] (or any other Chapter 30 companies, for that matter) to lower some rates without permitting revenue neutral increases in others, it would frustrate a major purpose of Chapter 30.  While such action might be justifiable in an extreme situation, I find no reason to recommend such action as part of an effort to reform access charges.

1998 Access Recommended Decision at 73.



In addition, we noted in our Merger Order at 36, that Verizon was not precluded “from arguing in this combined proceeding that any additional reductions that the Commission orders should be implemented on a revenue neutral basis.”  This language is consistent with Paragraph No. 4 of the Pennsylvania Attorney General’s Memorandum of Understanding that specifically allows Verizon to propose “that any additional reductions which the PUC orders as a result of this new proceeding should be implemented on a revenue neutral basis.”



We realize that there are various schemes available to offset access rate reductions on a revenue neutral basis that we have used for ILECs in the past (e.g., through local rate increases, through money available under negative PCOs, or through disbursement from the Universal Service Fund).  In addition, there are others which we have not yet used such as the creation of an intrastate Subscriber Line Charge.  



In light of the above, we conclude that although access charge reductions may not necessarily lead to direct residential and/or business rate increases, the ALJ did not err in her reasoning that Verizon’s access charge reductions should be made on a revenue neutral basis.  As such, we shall deny MCI’s Exceptions on this issue consistent with the discussion, above.



f.
Mirroring of Interstate Access Charges



In its Exceptions, Qwest submits that the ALJ erred in her Recommended Decision when she dismissed the need to reduce intrastate access charges to the level of interstate rates.  Qwest claims that when properly reviewed in its entirety, the record clearly supports reducing Verizon’s intrastate access charges to the level of its interstate rates.  Qwest states that if the Commission closes the jurisdictional gap between interstate switched access rates and switched access rates in Pennsylvania, the Commission will have taken an important step toward a more sensible, pro-competitive intercarrier compensation scheme as the FCC moves further toward its broader intercarrier compensation goals.  Qwest further contends that switched access is included as part of the FCC’s pending intercarrier compensation docket and will continue to receive attention in anticipation of the 2005 expiration of the CALLS and MAG plans.  Since the FCC is considering a bill-and-keep regime for the exchange of most, if not all, intercarrier traffic, including switched access, Qwest urges the Commission to follow the FCC’s lead so that Pennsylvania will not lag behind progress because a significant step toward more rational economic pricing for intercarrier compensation will be accomplished.  (Qwest Exc. at 8-10).  AT&T agrees with Qwest that Verizon’s intrastate rates should be reduced to interstate access rate levels within the next several years.  (AT&T Exc. at 3).



The OCA replies that it opposes mirroring the interstate access rates set by the FCC in light of the fact that the FCC is likely to further revise the interstate access rates in the near future.  Due to the uncertainty at the federal level, the OCA believes it is best for the Commission to consider further access charge reductions at a future time until it is clear what ramification further access reductions will have upon consumers.  (OCA R.Exc. at 11).



In its reply, Verizon claims that Qwest and AT&T have not adequately demonstrated that, based on record evidence or Commission precedent, that access charges should be reduced to interstate levels.  Verizon argues that in light of the fact that interstate access rates will continue to fall, there is no reason to assume two years from now that the rates that result from AT&T’s proposal will actually mirror the interstate rates in effect at that time.  Verizon opines that this means that the IXCs will probably seek additional access charge reductions at that time.  Finally, Verizon notes that Qwest, which owns the Regional Bell Operating Company formerly known as U.S. West, admitted that it has not mirrored interstate rates in all of the states in which it operates.
  (VZ R.Exc. at 19-20).



We note that our granting of the Joint Petition for Resolution will require the Verizon companies to implement changes in their rate structure to align with the interstate structure.  However, nothing in the Joint Petition for Resolution indicates whether the Verizon companies should continue to mirror the interstate rates in the future.  Therefore, we shall direct that the ALJ consider the merits of each of the Parties’ positions in this regard and make a recommendation based on the record evidence in the next phase of the investigation.


3.
The Proposed Petition for Resolution



As was previously noted, the OSBA opposed the original Verizon/OCA Joint Proposal primarily because the rate increase for small business customers was indeterminate.  In order to garner the OSBA’s support of an amended Verizon/OCA Joint Proposal, as well as to resolve OCA’s concerns about the specific use of Verizon 2004 PCO, which also was not addressed in the Verizon/OCA Joint Proposal, the Parties (i.e., Verizon, OCA and OSBA) held subsequent discussions that led to the filing of the proposed Petition for Resolution on February 26, 2004.  (Pet. for Res. ¶ 8 at 5).  



The following background is useful in understanding the OCA’s concerns about the use of Verizon’s 2004 PCO.  On October 30, 2003 Verizon filed a letter requesting that we delay its 2004 PCO filing pending resolution and the issuance of a final order in the instant proceeding, in order to avoid any customer confusion that could arise from having multiple rate changes.  On November 12, 2003, the OCA filed a letter opposing Verizon’s request to postpone its 2004 PCO.  The OCA was concerned that Verizon had not identified the amount of the PCO rate decreases in its request for a delay.  Verizon subsequently responded to the OCA’s letter.  In its response, Verizon stated that the 2004 PCO would result in approximately $13 million in rate reductions for Verizon PA and approximately $1 million for Verizon North.  Verizon also responded that although it had not decided on how to use the PCO reductions, it was considering using those reductions to fund access charge reductions that could result from this instant proceeding, or else to fund its Lifeline obligations.



On February 26, 2004, Verizon PA and Verizon North filed their 2004 PCO filings at Docket No. P‑00930715 and P-00001854.  The PCO filings were filed concurrently with the Petition for Resolution that was filed jointly by the Verizon PA, Verizon North, OCA and OSBA.  In its 2004 PCO filing, Verizon requests that it be permitted to use Verizon PA’s and Verizon North’ PCO amounts of $13,480,000 and $1,415,000, respectively, in addition to the $234,517 carryover from Verizon PA’s 2003 PCO (a total of $15,138,517) to partially offset the switched access rate reductions to maintain the level of access reductions adopted in ALJ Fordham’s Recommended Decision, and to limit the offsetting basic rate increases to residential and business customers consistent with the terms of the Petition for Resolution.



The Petitioners of the Petition for Resolution submit that the access charge reductions contained in their Petition for Resolution are consistent with the Verizon/OCA Joint Proposal which ALJ Fordham recommended be approved.  As noted, the OSBA has agreed to withdraw its Exceptions to the Recommended Decision if the proposed Petition for Resolution is granted by the Commission.  (Pet. for Res. at 1).



The terms of the Petition for Resolutions as contained in the revised DMB Exhibit 1 are as follows:

· The existing Traffic Sensitive Access Charges will be changed to establish parity between the Verizon companies and will be reduced from [BEGIN PROPRIETARY] 

 [END PROPRIETARY] to [BEGIN PROPRIETARY] 

 [END PROPRIETARY] per minute for Verizon PA and increased from [BEGIN PROPRIETARY] 

 [END PROPRIETARY] to [BEGIN PROPRIETARY] 

 [END PROPRIETARY] per minute for Verizon North.

· The effective Carrier Charge rate per minute will be changed to establish parity between the Verizon companies and will decrease from [BEGIN PROPRIETARY

 [END PROPRIETARY]to [BEGIN PROPRIETARY]

 [END PROPRIETARY]for Verizon PA and decrease from [BEGIN PROPRIETARY]
 [END PROPRIETARY]to [BEGIN PROPRIETARY] 
 [END PROPRIETARY]for Verizon North.  As a result, the Carrier Charge on a per line, per month basis will remain at the current level of $0.58 for Verizon PA and will be reduced from [BEGIN PROPRIETARY] 

 [END PROPRIETARY] to [BEGIN PROPRIETARY] 

[END PROPRIETARY] for Verizon North.

· A weighted average of the combined Traffic Sensitive Access Charge and the Carrier Charge on a per minute of use basis for the two Verizon companies will be reduced from [BEGIN PROPRIETARY] 
 [END PROPRIETARY] per minute to [BEGIN PROPRIETARY] 

 [END PROPRIETARY] per minute, which will result in an access charge revenue reduction of [BEGIN PROPRIETARY] 


 [END PROPRIETARY].

· Verizon will implement changes in rate structure to align with the interstate structure, which changes will not affect the amount of the access reduction noted above.

· All rate changes will be made on a revenue neutral basis.  No more than $40 million would come from Residential basic local service rate increases on a combined Verizon PA and Verizon North basis, and such increases would be less than $1.00 per residential line based on recovery across the combined companies’ customer base.  The residential increases would apply to dial tone line rates for all customers subscribing to that service on a non-package basis.

· The remaining offsetting rate changes would be applied to business basic local rate increases on a combined Verizon PA and Verizon North basis.  Such increases will be less than $1.00 per business line based on recovery across the combined companies’ customer base, but in no event shall the average increase imposed on business local exchange lines be greater than the average increase imposed on residential lines.  The business increases would apply to dial tone line rates for all customers subscribing to that service on a non-package basis.

· Verizon shall use some or all its remaining $243,517 from its 2003 PCO to offset the access rate reductions and to ensure that the rate changes will be revenue neutral to Verizon.

· Verizon PA and Verizon North shall use monies from their 2004 PCOs to offset the access reductions resulting from this proceeding and to ensure that increases for business local exchange customers would be no greater than the increases for residential local exchange customers.

· No basic rate increases would occur before January 1, 2004.

· The one-time financial benefit accrued to Verizon PA and Verizon North due to the delay in implementation of the PCO filings beyond the normal implementation dates (i.e., January 1, 2004 for Verizon PA and March 1, 2004 for Verizon North) will be used to help fund the Verizon Companies’ support of their Lifeline programs.  The quantity of the lump-sum will be quantified after the actual implementation date of the PCO is determined.



The Petitioners of the Petition for Resolution are of the opinion that the granting of their Petition is in the public interest because it would result in the same access rate consolidation and reductions as contained in the Verizon/OCA Joint Proposal that was adopted by the ALJ and at the same time, substantially mitigate the potential rate increases on residential and business local exchange customers that would result from the access rate reductions.  (Pet. for Resolution ¶10 at 6).  The Petitioners, therefore, request that the Commission adopt the following proposal in accordance with the following:

a.
First the Commission should adopt the RD, modified to limit the rate increases for business local exchange customers, as set forth in the attached Revised Exhibit DMB-1.  This proposal would maintain the same level of access reductions as authorized in the RD, but would limit the average offsetting rate increases on business local exchange lines to be the same as the increase imposed on residential local exchange lines.3

b.
Second, the Commission should adopt Verizon’s proposal to use the full amount of the 2004 PCOs to offset the local exchange increases that would otherwise be required by the access charge decreased.  The proposal would permit the 2004 PCO amounts to be used as a funding source for the access charge reductions, to minimize the level of offsetting local exchange increases for both residential and business customers.  As set forth in Verizon’s PCO filing, filed concurrently with this Petition, the total amount of the 2004 PCO is a $13,480,000 rate reduction for Verizon PA and a $1,415,000 rate reduction for Verizon North.4  Verizon estimates that if the full amount is used to offset the access charge reductions recommended in the RD, the local exchange increases will be less than 85 cents per residential and business dial tone line.  Verizon will make a compliance filing after Commission approval of this proposal that contains a final calculation of the amount of the rate changes, based on updated volumes.

c.
Finally, the Commission should adopt Verizon’s proposal to use that portion of the 2004 PCO that accrue from January 1, 2004 until such date as any new rates become effective (the “PCO lag”) to be used to fund Verizon’s Lifeline programs.  At the time of compliance filing, Verizon will quantify the dollar amount of the PCO lag.

__________________

3
As set forth in Revised Exhibit DMB-1, attached hereto, these increases would be applied to dial tone line rates for all customers subscribing to that service on a non-package basis.

4
In addition, ALJ Fordham recommended that the $243,517 carryover from Verizon’s 2003 PCO be added to the 2004 PCO filing, bringing the total two company PCO reduction to $15,138, 517

(Pet. for Resolution ¶10 at 6).  



Answers to the Petition for Resolution were filed by AT&T, MCI and Qwest.  In its Answer, AT&T notes that throughout this proceeding, it has consistently expressed it support for the rate rebalancing and access charge reductions proposed in the Verizon/OCA Joint Proposal.  Since the terms of the modified agreement, which now has the active support of the OSBA, does not materially change the rebalancing and access goals of the original Verizon/OCA Joint proposal, AT&T maintains its position that the Commission should grant the Petition for Resolution.  At the same time, AT&T reiterates its position that it expressed in its Brief and Exceptions that the Commission should immediately take advantage of the comprehensive record from this proceeding and establish a plan that will reduce the Verizon companies’ intrastate access charges to interstate level within the next several years.  (AT&T Answer at 1-3).



In their Answers, Qwest and MCI asserts that the Commission should deny the Petition for Resolution.  As previously expressed in their Exceptions, these Parties argue that the Petition for Resolution involves only a limited subset of supportive Parties and ignores various issues forwarded by the IXCs that should have been addressed in this proceeding.  From a legal argument, Qwest and MCI do not believe that the Commission should adopt a settlement in which none of the IXCs has agreed to the resolution.  (Qwest Answer at 2; MCI Answer at 1-2).



More specifically, Qwest and MCI object to the Petition for Resolution because, in their view, intrastate switched access rates would still remain well above interstate rates and the Petition for Resolution does nothing to bring intrastate access rates to parity with interstate rates.  Furthermore, they believe that the Carrier Charge should be eliminated because it is clearly a subsidy that is not assessed in a competitively-neutral manner.  (Qwest Answer at 3; MCI Answer at 4).  MCI asserts that the Joint Petition for Resolution is flawed because, based on record evidence, it does not bring access rates to cost, or even close to cost.
  MCI specifically argues that Verizon’s initial testimony contained a proposal to eliminate the Carrier Charge
 but the Joint Petition for Resolution maintains the policy of having IXCs contribute to the cost of the loop.  (MCI Answer at 4-5).



Both Parties also object to the Joint Petition for Proposal because it fails to establish a time frame to bring access rates to cost.  Qwest cites to the FCC’s actions in the CALLS and MAG Orders in which the FCC continues to reduce interstate access rates by removing implicit support for local service out of interstate access rates.  Qwest submits that this Commission should follow the FCC’s lead in the same manner, rather than in the manner proposed in the Joint Petition for Resolution.  (Qwest Answer at 3-4; MCI Answer at 6-7).  



Similar to its argument in its filed Exceptions to the Recommended Decision, Qwest submits that if the Commission is unwilling to reduce access rates immediately to interstate levels, it believes that the reduction contemplated in the Joint Petition for Resolution should be considered as a first step in an established multiphase reduction of access charges, and that the Commission should establish a framework to bring access rates to parity with interstate rates.  (Qwest Answer at 6).



In light of the fact that Verizon PA, Verizon North, OCA and OSBA fully support the Joint Petition for Resolution and the IXCs view it as an important first step in the process of further reducing the Verizon companies’ access charges, we shall modify the ALJ’s Recommended Decision and grant the Joint Petition for Resolution.  



Although the terms of the of the Joint Petition for Resolution vary slightly from those terms originally contained in the Verizon/OCA Joint Proposal, the modified proposal is an improvement over the first proposal because it meets the goal of the Merger Order in attaining access charge parity between Verizon PA and Verizon North via an overall revenue reduction in access charges, while permitting the Verizon companies to use their 2004 PCO rate reductions, as well as the remaining carryover from Verizon PA’s 2003 PCO, to limit offsetting increases not only to residence, but also to business local service rates.  Furthermore, the terms of the modified proposal are in the best interest of the IXCs because the amount of access charges they pay to Verizon PA and Verizon North on a cumulative annual basis will be reduced by more than $55 million annually.  In addition, the Joint Petition for Resolution is an improvement over the Verizon/OCA Joint Petition because it specifically addresses how the one-time accrual resulting from the delay in implementing the 2004 PCO filings, after their normal implementation dates, will be used.  Therefore, in light of the above, we shall approve the Joint Petition for Resolution based on our conclusion that it is just, fair, reasonable and in the public interest.


4.
Verizon PA’s and Verizon North’s 2004 PCO Filings



As noted in previous sections of this Opinion and Order, Verizon PA and Verizon North filed their 2004 PCO Filings on February 26, 2004, concurrently with its Joint Petition for Resolution of Litigation in the instant proceeding.



Based on the PCO calculations, Verizon PA is required to file tariff rate changes which would result in an annual revenue decrease of approximately $13,480,000, whereas Verizon North is required to file tariff rate changes that would result in an annual revenue decrease of approximately $1,415,000.



In the Executive Summary attached to the PCO calculations, Verizon proposes to use the entire 2004 PCO amounts as well as the carryover of $243,517 from its 2003 PCO to partially offset the switched access rate reductions contemplated in the instant proceeding.  As such, the total two-company PCO monies that will be available to offset the switched access rate reductions will be $15,138,517.



Verizon also proposes to use the one-time financial benefit accrued to the companies due to the delay in implementation of the PCO filing beyond the normal implementation dates (i.e. January 1, 2004 for Verizon PA and March 1, 2004 for Verizon North) to support their Lifeline programs.  However, Verizon notes that the quantity of that lump-sum cannot be quantified until the actual implementation date of the PCO’s is determined.



Finally, Verizon states that tariff changes associated with the PCO filings will be made in compliance with the Commission’s order in this instant Formal Complaint proceeding.


Our review of the calculations submitted by Verizon PA and Verizon North indicates that they are accurate and consistent with the terms of the Companies’ Price Stability Mechanism/Price Change Opportunity formulas approved in their respective Chapter 30 Plans at Docket Nos. P-00930715 and P-00001854.  In addition, we are of the opinion that the request by the Verizon Companies to use the total negative PCO amounts of $15,138,517 is reasonable and in the public interest.  Therefore, we shall approve Verizon PA’s and Verizon North’s 2004 PCO filings consistent with this Opinion and Order. 

Conclusion


Based upon our review of the record evidence in this proceeding, the Parties’ Exceptions shall be granted in part and denied in part, consistent with the discussion in the body of this Opinion and Order.  In addition, we shall modify the ALJ’s Recommended Decision by: (1) granting the Joint Petition for Resolution in lieu of the Verizon/OCA Joint Proposal; and (2) reversing the ALJ’s recommendation with regard marking the instant proceeding closed and direct that instant docket remain open and remand certain matters to the Office of Administrative Law Judge for further development of the record and the issuance of a Recommended Decision on those matters that were unresolved in the first phase of this proceeding.  Finally, we shall approve the Verizon Companies’ 2004 PCO calculations and grant their request for the use of the associated monies from the 2004 PCOs and the remainder of the 2003 PCO; THEREFORE,


IT IS ORDERED:


1.
That the Joint Petition for Access Reform filed by Verizon Pennsylvania Inc. and Verizon North Inc. on December 30, 2002, is denied.



2.
That the recommendation by the Administrative Law Judge to approve the Verizon/Office of Consumer Advocate Proposal, which was discussed in the Verizon Statement 1.1, the Surrebuttal Testimony of Debra M. Berry and Michael J. Wirl, and the terms of which are set forth in DMB Exhibit 1 is reversed, consistent with the discussion contained in the body of this Opinion and Order.



3.
That the Petition of Verizon Pennsylvania Inc., Verizon North Inc., Office of Small Business Advocate and Office of Consumer Advocate for Resolution of Litigation, that was filed on February 26, 2004, at Docket No. C-20027195, is granted, consistent with this Opinion and Order and the following terms and conditions:


a.
The existing Traffic Sensitive Access Charges will be changed to establish parity between the Verizon Pennsylvania Inc. and Verizon North Inc. and will be reduced from [BEGIN PROPRIETARY] 

 [END PROPRIETARY] to [BEGIN PROPRIETARY] 

 [END PROPRIETARY] per minute for Verizon Pennsylvania Inc. and increased from [BEGIN PROPRIETARY] 
 [END PROPRIETARY] to [BEGIN PROPRIETARY] 
  [END PROPRIETARY] per minute for Verizon North Inc.


b.
The effective Carrier Charge rate per minute will be changed to establish parity between Verizon Pennsylvania Inc. and Verizon North Inc. and will decrease from [BEGIN PROPRIETARY]

[END PROPRIETARY]to [BEGIN PROPRIETARY] 

 [END PROPRIETARY]for Verizon Pennsylvania Inc. and decrease from [BEGIN PROPRIETARY] 
 [END PROPRIETARY]to [BEGIN PROPRIETARY] 

 [END PROPRIETARY]for Verizon North Inc.  As a result, the Carrier Charge on a per line, per month basis will remain at the current level of $0.58 for Verizon Pennsylvania Inc. and will be reduced from [BEGIN PROPRIETARY] 

 [END PROPRIETARY] to [BEGIN PROPRIETARY] 

 [END PROPRIETARY] for Verizon North Inc.


c.
A weighted average of the combined Traffic Sensitive Access Charge and the Carrier Charge on a per minute of use basis for Verizon Pennsylvania Inc. and Verizon North Inc. will be reduced from [BEGIN PROPRIETARY] 

 [END PROPRIETARY] per minute to [BEGIN PROPRIETARY] 
   [END PROPRIETARY] per minute, which will result in an access charge revenue reduction of [BEGIN PROPRIETARY] 


 [END PROPRIETARY].


d.
Verizon Pennsylvania Inc. and Verizon North Inc. will implement changes in rate structure to align with the interstate structure, which changes will not affect the amount of the access reduction noted above.


e.
All rate changes will be made on a revenue neutral basis.  No more than $40 million would come from Residential basic local service rate increases on a combined Verizon Pennsylvania Inc. and Verizon North Inc. basis, and such increases shall be less than $1.00 per residential line based on recovery across the combined companies’ customer base.  The residential increases shall apply to dial tone line rates for all customers subscribing to that service on a non-package basis.


f.
The remaining offsetting rate changes shall be applied to business basic local rate increases on a combined Verizon Pennsylvania Inc. and Verizon North Inc. basis.  Such increases will be less than $1.00 per business line based on recovery across the combined companies’ customer base, but in no event shall the average increase imposed on business local exchange lines be greater than the average increase imposed on residential lines.  The business increases apply to dial tone line rates for all customers subscribing to that service on a non-package basis.


g.
Verizon Pennsylvania Inc. shall use some or all of its remaining $243,517 from its 2003 PCO to offset the access rate reductions and to ensure that the rate changes will be revenue neutral.


h.
Verizon Pennsylvania Inc. and Verizon North Inc. shall use monies from their 2004 PCOs to offset the access reductions resulting from this proceeding and to ensure that increases for business local exchange customers would be no greater than the increases for residential local exchange customers. 


i.
No basic rate increases shall occur before January 1, 2004.


j.
The one-time financial benefit accrued to Verizon Pennsylvania Inc. and Verizon North Inc. due to the delay in implementation of the PCO filings beyond the normal implementation dates (i.e., January 1, 2004 for Verizon PA and March 1, 2004 for Verizon North) will be used to help fund the Verizon Companies’ support of their Lifeline programs.  The quantity of the lump-sum will be quantified after the actual implementation date of the PCO is determined.



4.
That Verizon Pennsylvania Inc.’s and Verizon North Inc.’s 2004 PCO filings that were filed on February 26, 2004, and the requested use of those 2004 PCOs as well as the remaining carryover from the 2003 PCO, are approved, consistent with this Opinion and Order.



5.
That upon entry of this Opinion and Order and after notice through bill insert, bill message or separately mailed notice to all customers at least 30 days prior to the date of any rate change, Verizon Pennsylvania Inc. and Verizon North Inc. shall file revised tariffs or tariff supplements, to become effective on one day's notice, effecting the rates resulting from a final calculation based on updated usage volumes, consistent with the terms of the Joint Petition for Resolution of Litigation that was filed on February 26, 2004.


6.
That the ALJ’s recommendation to close this case is reversed and that those policy issues and other access charge concerns that were raised by the IXCs in their Exceptions, but which were not specifically resolved by a recommendation from the ALJ in this instant proceeding, as delineated in the body of this Opinion and Order, shall be remanded to the ALJ for the further development of the record and the issuance of a recommended decision.



7.
That a copy of this Opinion and Order be served on all Parties in this proceeding.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 23, 2004

ORDER ENTERED:  July 28, 2004

� 	It is noted that, as referenced on page 2 of the Petition for Resolution, the OSBA has agreed to withdraw its Exceptions to the Recommended Decision in return for its support of the Petition for Resolution. 


�	See Re Nextlink Pennsylvania, Inc., Docket No. P-00991648; P-00991649, 93 PaPUC 172 (September 30, 1999) (Global Order); 196 P.U.R. 4th 172, aff’d sub nom.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa.Cmwlth. 2000), vacated for lack of jurisdiction, MCI WorldCom, Inc. v. Pa.PUC 844 A2d 1239 (Pa. 2004).


� 	See, Joint Application of Bell Atlantic Corporation and GTE Corporation for Approval of Agreement and Plan of Merger, Docket Nos. A-310200F0002; A�310222F0002; A-310291F0003; A-311350F0002, 1999 Pa. PUC LEXIX 86 (Opinion and Order entered November 4, 1999) (hereinafter Merger Order). Verizon PA is the company formerly know as Bell Atlantic-Pennsylvania, Inc., and Verizon North is the company formerly known as GTE –North, Inc.


�	Given the merger consummation date of June 30, 2000, the deadline date to commence a consolidated cost study proceeding to determine statewide access charges for the Verizon companies was December 30, 2002.


�	On January 31, 2003, AT&T filed a Formal Complaint at Docket No. M�00031694C0001 challenging Verizon PA’s proposal to use its negative PCO money to support Verizon’s 2003 contribution to the PaUSF.  By Summary Judgment Order entered September 9, 2003, the Commission, inter alia, granted a Motion for Summary Judgment filed by Verizon PA regarding the use of its 2003 PCO.  In that Order, the Commission authorized Verizon PA to use $17,474,483 from its 2003 PCO money to fund its required contributions to the Pennsylvania Universal Service Fund for the year 2003 and ordered that the remaining balance of $243,517 of Verizon PA’s 2003 PCO may be addressed by the Administrative Law Judge presiding over C-20027195, or, in the alternative, carried over and addressed with Verizon PA’s 2004 PCO filing.


�	Verizon’s Joint Petition presented a proposal to merge the rates and rate structures of Verizon PA and Verizon North in Pennsylvania through a three-step process.  The terms of each step are included in “ATTACHMENT A” of Verizon’s Joint Petition.  Generally, the Plan is aimed toward eventually mirroring interstate access rates, while allowing for revenue neutral local rate increases with specific caps on R-1 rates in Steps 2 and 3 of the proposal.


�	By Order No. 4, dated August 28, 2003, ALJ Fordham ruled that the OSBA Motion to Strike a Portion of Verizon Statement 1.1 and the Motion for Judgment on the Pleadings were denied.


�	See Verizon Pennsylvania Inc.’s 2003 Price Change Opportunity at Docket No. M-00031694 and AT&T Communications of Pennsylvania, Inc. v. Verizon Pennsylvania, Inc. Re: Verizon Pennsylvania Inc.’s 2003 Price Change Opportunity at Docket No. M�00031694C0001, P-00930715; Order entered September 9, 2003.


�	The Verizon/OCA Proposal is discussed in Verizon Statement 1.1 as well as the Surrebuttal Testimony of Debra M. Berry and Michael J. Wirl.  The terms of that proposal are set forth in DMB Exhibit 1, which the ALJ attached to her Recommended Decision as Attachment A.


�	The ALJ included a copy of DMB Exhibit 1 as Attachment A to her Recommended Decision.


�	We note that Verizon PA’s carrier charge was reduced from $0.63 to $0.61 in November 2003, and further reduced from $0.61 to $0.58 in April 2004, after the record in this case was closed.  (See Verizon PA Switched Access Tariff-Telephone Pa. P.U.C. No. 302; 11th Revised Sheet 247; Effective April 1, 2004).  It is the intent of Verizon and the OCA that the carrier charge for Verizon North should be the same as whatever the existing carrier charge rate established for Verizon PA would be when and if the Commission adopted the Verizon/OCA Joint Proposal.  See Footnote 1 of the Verizon/OCA Joint Proposal.


� 	See AT&T Cr. Exhs. 5-7.


�	See, Access Charge Investigation per Global Order of September 30, 1999, Docket Nos. M-00021596, et al., at 12.  (Opinion and Order entered July 15, 2003) (Sprint/RTCC Settlement Approval Order).


�	763 A.2d at 480.


� 	See Global Order at 59-60.


� 	Global Order at 60.


� 	In the instance that some or all of the Parties agree to another Joint Settlement, we direct the presiding ALJ to require those Parties to address each of the unresolved issues in the proposed Settlement as well.


� 	See AT&T St. 1.0 at 4-5, AT&T St. 2.0 at 10 and OAO Rebuttal Exhibit 4.


� 	763 A.2d at 480.


� 	Tr. 358; VZ Cr. Ex.9.


� 	AT&T St. 1.0 at 11-18.


� 	MCI notes that the testimony of its witness, Dr. Pelcovits, demonstrates that access rates are anywhere from 123.6% to 1,500% higher than the current UNE rates and per minute switching rates are over 540% higher than unbundled switching rates.  See MCI St. 1.0 (Pelcovits Rebuttl) at 37.


� 	VZ St. 3.0 (Taylor Surrebuttal) at 43.


� 	See, Global Order at 26.


� 	Verizon St. 1.0 (Berry/Wirl) at 15).


� 	See OCA St. No. 1 at 31, 1.25-32, 10; OTS St. No. 1 (Revised) at 7, 1.3-8, 1.13; Revised OSBA St. No. 1 at 7, 1.8-13; Tr. At 455, 1.19-457, 1.22.


� 	See OCA St. No. 1 at 5, point (3) and 12, 1.26-13, 1.9; OTS St. No. 1 (Revised) at 18; Tr. At 389 1.2-11; Revised OSBA St. No. 1 at 16, 1.22 -17, 1.7.


� 	See, OCA M.B. at 14-23, OCA R.B. at 4-8.


� 	See, Verizon Main Brief at 28, citing to Verizon North Chapter 30 Plan, Part 3.B.1 (emphasis added by MCI).


�	Merger Approval Order at 36 (noting that Verizon was not precluded “from arguing in this combined proceeding that any additional reduction that the Commission order should be implemented on a revenue neutral basis”) (emphasis added); MOU at Paragraph 4 (specifically allowing Verizon to propose “that any additional reductions which the PUC orders as a result of this new proceeding should be implemented on a revenue neutral basis”) (emphasis added).


�	Global Order at 11, 13, n. 9.


�	See, AT&T St. 1 (Kirchberger/Nurse Rebuttal) at 33-34).


�	See Generic Investigation Into Intrastate Access Charge Reform; Docket No. I-00960066; Recommended Decision at 68.


� 	Tr. 382.


�	Verizon stated that it did not file tariffs with it PCO filing but that it will make the necessary tariff changes associated with its PCOs in compliance with the Commission’s final order in this instant access charge proceeding.  


�  As we noted in our discussion of the Verizon/OCA Joint Proposal, Verizon PA’s carrier charge was reduced from $0.63 to $0.61 in November 2003, and further reduced from $0.61 to $0.58 in April 2004.  (See Verizon PA Switched Access Tariff-Telephone Pa. P.U.C. No. 302; 11th Revised Sheet 247; Effective April 1, 2004).  Since the Joint Petition for Resolution was filed on February 26, 2004, prior to when Verizon further reduced its carrier charge in April 2004, it reflects the old carrier charge of $0.61.  However, it is the intent of the Petitioning Parties that the actual carrier charge for Verizon North should be the same as whatever the existing carrier charge rate established for Verizon PA would be when and if the Commission adopts the Joint Petition for Resolution.


�	See Transcript at 113-114.  See also MCI Cr. Exh. 1.  MCI Reply Brief at 4.


�	See Verizon St. 1.0 (Berry/Wirl) at 15.  Surrebuttal of Testimony of William E. Taylor at 6.
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