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Ember S. Jandebeur
Administrative Law Judge

HISTORY OF THE PROCEEDING
On November 19, 2003, the Pennsylvania Public Utility Commission ("Commission") received and docketed a Formal Complaint (“Complaint”) by William L. Metzger (“Metzger” or “Complainant”).  Mr. Metzger alleged that Pennsylvania American Water Company (“PAWC” or “Respondent”) commissioned work done in his backyard that ultimately caused damage to his property.  On December 09, 2003, PAWC filed an Answer to the Complaint and a Motion to Dismiss the Complaint without hearing.  In the PAWC Motion to Dismiss, PAWC alleges that Metzger erred in naming PAWC, that the correct entity Metzger should have named in his Complaint should have been American Water Resources, Incorporation (“AWR, Inc.”).  AWR, Inc. is an affiliate of PAWC and is under contract with PAWC to administer a program that includes, but is not limited to, repair work of PAWC customer water lines.  At the time of writing this, I am unaware of any response by the Complainant to the PAWC Motion to Dismiss.  On February 17, 2004, the Motion to Dismiss was denied, and PAWC was ordered to notify its affiliate AWR, Inc. that they were joined in this action as an indispensable party.
By Hearing Notice dated February 6, 2004 the parties were notified of an Initial Hearing scheduled for Monday May 3, 2004, at 10:00 a.m. to be held in person at the Commission’s Scranton office.  At the scheduled time and place, the Respondent appeared represented by counsel and was prepared to proceed with the scheduled Hearing.  Complainant did not appear and neither requested a continuance before the scheduled hearing nor after.  The scheduled Hearing proceeded without Complainant.  A transcript of the Hearing was provided.
FINDINGS OF FACT
1. An Initial Hearing on Complainant’s Formal Complaint was scheduled for May 10, 2004 with the parties given proper notice.

2. Complainant was advised of the date and time for the Initial Hearing by Hearing Notice dated February 6, 2004 sent to the address he provided in his Complaint. 

3. The United States Postal Service did not return the Hearing Notice as undeliverable.

4. Complainant did not settle or withdraw his complaint nor obtain a continuance prior to the scheduled Hearing. 

5. Respondent appeared for the scheduled Hearing represented by counsel and was prepared to proceed.

6. Respondent made a motion to dismiss the Complaint for Complainant’s failure to prosecute. 

DISCUSSION

In his Formal Complaint, William L. Metzger alleged the Respondent had caused damage to his property.  In response to his Complaint, the Commission scheduled a time and place for the Complainant’s Complaint to be formally heard.  As the Complainant seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. §332(a).  By his failure to make himself available for the scheduled Hearing on the matter after being duly notified, the Complainant failed to meet his burden and the case will be dismissed.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).  The United States Postal Service did not return the Hearing Notice mailed to Complainant on February 6, 2004.  Therefore, I presume that he received it and thus had sufficient notice of the time and date for the scheduled hearing and his due process rights have been protected.  Counsel for the Respondent moved for a dismissal on the grounds of the Complainant’s failure to prosecute.  No testimony was taken, and no evidence was submitted.  Under the circumstances described above it appears that the Complainant is no longer interested in pursuing his Formal Complaint and dismissal is appropriate. 

Due to the waste of both the Commission’s and Respondent’s time, money and energy occasioned by the Complainant’s failure to appear at the scheduled hearing of which he had notice, this Complaint will be dismissed with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc. Docket No. Z-00269892, Opinion and Order adopted October 26, 1995, entered December 26, 1995.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §701.

2. As the Complainant, William L. Metzger had the burden of proof. 66 Pa.C.S. §332(a).

3. Notice properly mailed to a party’s last known address and not returned by the United States Postal Service is presumed received

4. By failing to appear for the scheduled hearing and present evidence, William L. Metzger failed to satisfy his burden of proof.
5. Failure by Complainant to appear for his scheduled Hearing warrants dismissal of his Complaint with prejudice.

ORDER

THEREFORE,

IT IS ORDERED THAT:

1. That the Complaint of William L. Metzger at Docket No. C-20032010 against Pennsylvania American Water Company is dismissed with prejudice.
2. That the record at Docket No. C-20032010 be marked closed. 

Dated:
May 24, 2004

















Ember S. Jandebeur







Administrative Law Judge
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