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history of the proceeding

This decision dismisses the complaint of the residential water utility customer, in part, because of no subject‑matter jurisdiction with the Commission and, in part, because the Complainant failed to carry the burden of proof.

On June 11, 2003, Carin Yablonski (Yablonski or Complainant) filed her complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (PAWC). After Yablonski mentions in her complaint that she was misled by a real estate agent and the previous owners of her house, she claims that during the first three or four years of home ownership when she called PAWC to ask to have her water line checked for leaks, she was told that if a leak was found, the water service would be suspended. The complaint goes on to explain in an attachment that a water leak was repaired twice within two years. Over time, the leaks resulted in significant damage. As remedies for the complaint, Yablonski seeks reimbursement for the second repair of her water line and for the repair of her flower bed. Yablonski also wants the drywall in her finished basement checked to see if it is damaged for a third time.
On July 14, 2003, PAWC answered the complaint and averred that it had only one contact (in October 1998) with Yablonski within the four‑year period cited by Yablonski. Among other things, the answer avers that PAWC made no repairs to Yablonski’s service line. Yablonski enrolled in the Water Line Protection Program (WLPP) for a time; that program is administered by American Water Resources (AWR), a non‑regulated affiliate of PAWC’s.

For the scheduled hearing, on November 21, 2003, Carin Yablonski appeared and testified in support of her complaint. The complaint was identified and admitted into the record as Hearing Exh. No. 1.
 Debra M. Kriete, Esquire, appeared on behalf of PAWC and offered the testimony of Robert W. Freeston, Vice President, Treasurer, and Controller for PAWC, who sponsored PAWC’s six exhibits: PAWC Exh. 1, a contract, dated May 9, 2000, between Pennsylvania-American Water Company and American Water Resources for services; PAWC Exh. 2, the Order of the Commission, at Doc. No. G‑00000764, entered August 7, 2000; PAWC Exh. 3, the Order of the Commission, at Doc. No. P‑00011895, entered October 15, 2000, permitting PAWC to offer customers the option of paying the charge to PAWC for enrollment in the Water Line Protection Program; PAWC Exh. 4, the amendment, dated February 14, 2002, to the contract, dated May 9, 2000, between Pennsylvania-American Water Company and American Water Resources for services; PAWC Exh. 5, a Secretary Letter
 from the Commission approving the amendment referenced here as PAWC Exh. 4; and PAWC Exh. 6, a sample disclosure statement to PAWC’s customers explaining the arrangement between it and AWR regarding implementation and execution of the Water Line Protection Program.
The record of the proceeding includes the Prehearing Order (issued August 6, 2003); the exhibits identified and described, above; and the 57‑page transcript of the hearing notes. Briefs were not filed. The record closed December 31, 2003.
Findings of fact

1.
Carin Yablonski, Complainant, resides at 648 Aljo Drive, Pittsburgh, Pa., where PAWC has furnished her with residential utility water service since April 6, 1996; Yablonski states that she purchased the property in 1995. (NT, at 6.)
2.
About two years after Yablonski moved into her house, she observed water clinging, like condensation, to the exposed water line coming into her finished basement and going to her water meter; she observed water on the floor and mold on the brick wall. 
(NT, at 7, 10, 25, 49.)

3.
In 1997, Yablonski had drywall put over the brick wall in the vicinity of the water meter; the drywall eventually became wet; Yablonski contends that from time to time during the time the drywall became wet, she called PAWC many times about the problem. 
(NT, at 10–11, 25.)
4.
Yablonski enrolled in the Water Line Protection Program, which is billed for by PAWC but administered by American Water Resources (AWR). (NT, at 11, 19.)
5.
About three years ago, Yablonski had french drains and sump pumps installed at her residence and had the property re‑graded. (NT, at 11–12, 13, 49.)
6.
Yablonski understood PAWC’s representatives to say that if they came to Yablonski’s property to investigate her water problem, her water service would be shut off, without them adding that the service would be turned on after the problem was corrected; Yablonski interpreted these statements as threats. (NT, at 11–12, 14–16, 23, 45.)
7.
The sump pump installer told Yablonski that it did not matter where the water in her basement was coming from; the sump pump would take care of the problem; Yablonski cannot recall whether she asked the sump pump installer if the water service line could be the source of the water problem. (NT, at 13, 26.)
8.
Yablonski testified that after four or five calls to PAWC, someone finally told her the water service would only be suspended until she had the line repaired. (NT, at 17.)
9.
Yablonski’s water line leaked just outside the exterior wall of her house. (NT, at 18–19.)
10.
Eventually, Yablonski had her water line repaired under the WLPP, but the work was guaranteed for only one year. (NT, at 18.)
11.
Yablonski states that she had water line insurance (i.e., the WLPP), but the policy lapsed “because of the way they [PAWC] changed billing.” (NT, at 18.)
12.
Yablonski believes PAWC repaired her water line because she wrote checks only to PAWC for coverage under the Water Line Protection Program. 
(NT, at 19, 27–28.)
13.
After Yablonski’s water line was repaired under the Water Line Protection Program, her water line insurance lapsed; the water problem reappeared, and Yablonski had another plumber, at a cost of about $400, fix the leak in the spring of 2003. (NT, at 20, 22–23.)
14.
After Yablonski’s water line was repaired under the Water Line Protection Program, there were no immediate signs that the leaking problem continued. (NT, at 30.)
15.
American Water Works Company is the parent company of Pennsylvania-American Water Company and the parent company of American Water Resources, which furnishes non‑regulated services. (NT, at 32.)
16.
Water customers are generally responsible for the repair and maintenance of service lines extending from PAWC’s facilities, generally at or near the property line, onto the customers’ properties; American Water Resources offers PAWC’s customers the Water Line Protection Program. (NT, at 32–33.)
17.
The WLPP services are not regulated by the Pennsylvania Public Utility Commission. (NT, at 33.)
18.
Under contract, approved by the Commission, Pennsylvania-American Water Company furnishes American Water Resources with certain services in connection with the Water Line Protection Program; the contract, dated May 9, 2000, specifically excluded billing and collection from the services to be furnished. (NT, at 34; PAWC Exh. 1; PAWC Exh. 2.)
19.
Currently, PAWC offers customers the option of paying the charge for the Water Line Protection Program to PAWC; by Order, entered October 15, 2000, the Commission approved of this practice. (NT, at 36; PAWC Exh. 3.)
20.
The Commission approved the amendment (by Secretary Letter) dated February 14, 2002, to the contract, dated May 9, 2000, between Pennsylvania-American Water Company and American Water Resources for services; the amendment includes a fee schedule for PAWC to bill its customers and collect charges from subscribers to the Water Line Protection Program administered by American Water Resources. (NT, at 39–40; PAWC Exh. 4; PAWC Exh. 5.)
21.
The amendment, dated February 14, 2002, to the contract, dated May 9, 2000, between PAWC and AWR for services provides that charges to subscribers to the Water Line Protection Program will be separately itemized on PAWC’s bills to its customers; PAWC is not permitted to terminate a customer’s water service if the customer fails to pay the charges for participation in the Water Line Protection Program. (NT, at 40–41; PAWC Exh. 4.)
22.
The Commission required PAWC to notify its customers in advance before it began billing customers who subscribed to the Water Line Protection Program; PAWC disclosed to its customers the arrangement between it and AWR regarding the implementation and execution of the Water Line Protection Program. (NT, at 41–42; PAWC Exh. 6.)
23.
PAWC expressly explained to its customers that the Water Line Protection Program is not an insurance program, but rather a service contract. (NT, at 42–43; PAWC Exh. 6.)

24.
If a customer has a problem with a water leak and calls PAWC, PAWC will dispatch a representative to determine the location of the leak; if the leak is found to be on the customer’s side of the shut‑off valve, the customer will be so advised and PAWC will coordinate with the customer to arrange for an AWR contractor to repair the leak; the contractor’s work is guaranteed for one year. (NT, at 43–44.)
25.
In December 2002, Yablonski contacted PAWC about a possible water line leak; she was not a participant in the Water Line Protection Program; in October 2001, an AWR contractor repaired a water line leak at Yablonski’s residence under the Water Line Protection Program. (NT, at 44.)

discussion
Yablonski claims in her complaint that during the first three or four years of home ownership when she would call PAWC to ask to have her water line checked for leaks, she was told that if a leak was found, the water service would be suspended. Yablonski interpreted this response as a threat. The complaint goes on to explain that a water leak was repaired twice within two years, first by PAWC then by her chosen plumber. The complaint speculates that the second leak, in the same place as the first, was the result of poor workmanship when the first leak was repaired.
A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Code, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge its statutory duties.
 In general, in order to prevail on a complaint, a person, like the Complainant, must demonstrate, according to both statutory‑ and decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code, 66 Pa.C.S. §332(a), is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.

Yablonski repeatedly states that her complaint is that when she would call PAWC about a possible water leak problem, PAWC would advise her that if a leak was found, Yablonski’s water would be shut off.
 Yablonski interpreted this as threatening and to mean that her water service would be suspended indefinitely.
 PAWC is not required to maintain records of customer contacts during the entire period about which Yablonski complains. PAWC does have a record of Yablonski contacting it in October 2001 regarding a water line leak. An AWR contractor repaired the leak under the Water Line Protection Program.
 If Yablonski made “many” calls to PAWC and believed, based on those conversations, that her service would be suspended indefinitely if a leak was found, that belief was unreasonable and unfounded. Inducing that belief in Yablonski cannot be attributed to PAWC. To the extent that this is the central issue in the complaint, the complaint must be denied and dismissed because Yablonski failed to satisfy her burden of proof.

The Commission approved the arrangement between PAWC and its non‑regulated affiliate, AWR, under which PAWC is permitted to bill customers for participation in the Water Line Protection Program (WLPP). PAWC disclosed to its customers the arrangement between it and AWR regarding the implementation and execution of the WLPP.
 It is clear that PAWC acted and acts, among other things, as AWR’s billing agent. Yablonski believes the second water line leak that she experienced was the result of poor workmanship by the AWR contractor that repaired the leak in October 2001. That belief is based on statements attributed to her plumber who made the December 2002 repair.
 Since this is hearsay, no inference or conclusion can be made or drawn from Yablonski’s testimony on this point. Even if the testimony had evidentiary value, PAWC cannot be held accountable for the quality of workmanship of the AWR contractor who made the October 2001 repairs to Yablonski’s water line. Further, the Commission has no jurisdiction over AWR or the quality of workmanship at Yablonski’s residence. Near the conclusion of the hearing, Yablonski stated that she understood that if she believes that the work done in October 2001 was not done correctly, her complaint is with the contractor or AWR, not with PAWC.

The complaint is denied and dismissed because the Complainant failed to carry the burden of proof and because of no subject‑matter jurisdiction, i.e., the Commission has no power to redress any issue arising between the Complainant and AWR, a non‑regulated affiliate of PAWC’s or between the Complainant and the AWR contractor.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding only to the extent of whether Pennsylvania-American Water Company furnished adequate, efficient, safe, and reasonable water utility service. 66 Pa.C.S. §1501.
2. As a creation of the Commonwealth’s General Assembly, the Commission has only those powers granted to it by the Public Utility Code. 66 Pa.C.S. §101 et seq.
3. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).

4. The evidence of record fails to establish that Pennsylvania-American Water Company furnished inadequate, inefficient, unsafe, or unreasonable water utility service. 66 Pa.C.S. §1501.
5. There is no competent, persuasive evidence to support the conclusion that Pennsylvania-American Water Company is responsible or accountable for the problems described in the complaint or at the hearing.
6. There is no competent, persuasive evidence to support the conclusion that Pennsylvania-American Water Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER

THEREFORE,

IT IS ORDERED:
1.
That the complaint captioned Carin Yablonski v. Pennsylvania-American Water Company, at Docket No. C‑20030424, is denied and dismissed because the Complainant failed to carry the burden of proof and because the Pennsylvania Public Utility Commission does not have jurisdiction over the quality of workmanship demonstrated by or on behalf of a non‑regulated entity that is an affiliate of a regulated jurisdictional public utility.
2.
That the complaint proceeding captioned Carin Yablonski v. Pennsylvania-American Water Company, at Docket No. C‑20030424, is terminated and the record to be marked “closed.”

Date:  May 18, 2004
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James D. Porterfield








Administrative Law Judge
� 	See NT, at 4.





� 	The Secretary Letter is equivalent to a commission order. See Dept. of Highways v. Pa. P.U.C., 149 A.2d 552 (Pa. Super. 1959); West Penn Power Co. v. Pa. P.U.C., 100 A.2d 110 (Pa. Super. 1953).





� 	66 Pa.C.S. §332(a); substantial evidence, here, refers to the legal requirement that final actions by the Commission in proceedings, like this one, must be supported by substantial evidence.





� 	See 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	See Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954); see also Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); North American Coal Corp. v. Air Pollution Comm’n, 279 A.2d 356 (Pa. Cmwlth. 1971).





� 	See NT, at 10–11, 25, 52.





� 	See NT, at 52–54.





� 	See NT, at 44.





� 	See NT, at 41–42; PAWC Exh. 6.





� 	See NT, at 48.





� 	See NT, at 51.
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