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OPINION AND ORDER
BY THE COMMISSION:  



Before the Commission for consideration and disposition are the Exceptions filed by PECO Energy Company (Respondent) on March 31, 2004, to the Initial Decision (I.D.) issued on March 11, 2004, by Administrative Law Judge (ALJ) Michael A. Nemec.  This matter arises out of a Complaint filed by Gerald Mastroianni (Complainant) on March 18, 2003.  
History of the Proceeding


On March 18, 2003, the Complainant filed a Complaint against the Respondent which alleged that the Respondent had failed to properly install the service wire leading into the Complainant’s meter box.  As a result of the faulty installation, the Complainant alleged that the meter board to which his electric service meter was attached pulled away from the exterior wall of his home.  The Complainant asked that the Respondent be required to fix the problem and reattach his meter board and electric service meter to the house.  (Complaint, ¶¶ 3 and 4).


The Respondent filed an Answer to the Complaint on May 2, 2003.  In its Answer, the Respondent averred that repairs to the Complainant’s meter board were the Complainant’s responsibility per the Respondent’s Electric Service Tariff, Section 3.4.  The Respondent denied all the material allegations of the Complaint.  (Answer, ¶ 3).


A telephonic hearing was held on November 17, 2003.  The Complainant appeared and presented his own testimony and that of one witness.  The Complainant sponsored one Exhibit, C-1.  Exhibit C-1 included:  (a) sections of the Respondent’s tariff, (b) several photographs of the Complainant’s meter site, (c) information regarding the Complainant’s electric bill, (d) a section from the National Electric Code Handbook regarding underground wiring, and (e) a letter from the Respondent dated July 1, 1987, to the Complainant’s witness regarding the Respondent’s responsibility for meter boards which pulled away from walls due to faulty service cable installation.  The Respondent appeared with counsel and presented two witnesses.  The Respondent introduced no exhibits.  


On March 11, 2004, the Initial Decision was issued.  The ALJ found that the Complainant had met his burden of proof and had shown, by a preponderance of the evidence, that the cause of the meter separating from the house was the length of the service line.  (I.D. at 5).  The ALJ also found that the Respondent’s policy regarding repairs in these situations was unclear.  Accordingly, the ALJ determined that the ambiguity must be resolved in favor of the Complainant, as the Respondent had drafted the policy.  (Id.).  Based upon the foregoing, the ALJ found that the facilities that caused the meter board to separate from the Complainant’s wall were required to be maintained by the Respondent, that the Respondent had failed maintain the facilities owned by it in a manner consistent with Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, and that Respondent must repair its facilities and properly reconnect the Complainant’s meter and meter board to the Complainant’s home.  (Id. 5-6).  


The Respondent filed its Exceptions on March 31, 2004.  In its Exceptions, the Respondent argued that the ALJ erred in his interpretation of the Respondent’s repair policy in the circumstances presented by the Complaint.  Accordingly, the Respondent requested that the Initial Decision be reversed and the Complaint denied.  
Discussion


Before addressing the Exceptions in this proceeding, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well established that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


The ALJ summarized this matter as follows:

The dispute here can also be characterized as one revolving around who should be responsible for the service line not being long enough.  Should it be the homeowner, for whom the contractor did the excavation for the service line, or should it be the utility that failed to provide enough slack in the service line to account for settlement.  It appears to me that the utility should be charged with the knowledge that earth movement can cause a stretching of the service line, and 
that it should attempt to make provision for that eventuality when the line is installed.

(I.D., at 5).  


There are two essential facts that the ALJ found in this matter.  The first is that both parties agreed that the separation of the Complainant’s meter and meter board from the Complainant’s wall was caused by the inadequate length of the service line owned and installed by the Respondent.
  The service line was too short given the problem of earth settlement.  (I.D. at 5).  The second fact is that the Respondent had knowledge of problems with meter boards and their separation from house walls caused by the insufficient length of service lines prior to the construction of the Complainant’s home.  (Id., Complainant’s Exh. C-1, Letter dated July 1, 1987).  Based upon these facts, the ALJ found that the Complainant had satisfied his burden of proof in this action.  


The Complainant’s burden of proof was to show by a preponderance of the evidence that PECO had failed to provide ade​quate service.  We agree with the ALJ that the testimony of the Complainant’s witness (Tr. at 19-22, 23-29) and the July 1, 1987 Letter in Exhibit C-1 were sufficient to establish that the Respondent knew that service lines were subject to earth settlement after construction and, that if the service lines were not long enough, they would cause meters and meter boards to separate from houses.  It 
was also established that the Complainant’s home was constructed after July 1, 1987, and the Parties agreed that the Respondent’s service line caused the Complainant’s meter and meter board to separate from Complainant’s house.  


Once the Complainant established those facts, it was then incumbent upon the Respondent to submit evidence to rebut the Complainant’s case.  In reviewing the Respondent’s evidence, “one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.”  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A2d 1234 (1983).  In this action, the Respondent relied upon its policy established in its Electric Service Tariff, apparently conceding the facts adduced by the Complainant.  (Tr. at 30–35).  


The Respondent repeats its tariff argument in its Exceptions.  Pursuant to Section 7.3 of the Respondent’s Electric Service Tariff, Pa. P.U.C. No. 3, the Respondent is responsible for all distribution and service lines.  The Respondent notes that the developer of a property is responsible for backfilling and excavation.  Thereafter, the customer (Complainant here) is responsible “for the safekeeping of the Company’s [Respondent’s] property while on the customer’s premises.”  (Exceptions at 1, citing to Section 10.2 of the Tariff.).  Accordingly, the Respondent argues that the Complainant is responsible for the “unique qualities” of his own property.  The Respondent is implicitly requesting that we find that earth settlement and its effect on the service line into the Complainant’s meter is “unique.”  While the Respondent had every opportunity to introduce facts on that subject, it failed to do so.


The evidence of record indicates that earth settlement is “common” and certainly not a unique phenomenon unknown to the Respondent.  (Tr. 31-32, C-1 July 1, 1987 letter).  Further, the ALJ noted that Section 7.3(B) of the Respondent’s Tariff expressly states that underground service lines will be owned and maintained by the Company.  The record contains no facts to suggest that the Complainant or the developer did anything that altered or interfered with the service line installation or placement.  There are no facts which suggest that the Complainant or the property developer failed to properly excavate or backfill for the service line installation.  There are also no facts to suggest that any other circumstance exists which would relieve the Respondent from its obligation to properly provide the service line to the Complainant’s meter.  For these reasons, we find that the Respondent has failed to rebut the Complainant’s showing in this action.  


For the foregoing reasons, we will deny the Respondent’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE, 



IT IS ORDERED:  


1.
That the Exceptions of PECO Energy Company filed on March 31, 2004, are denied.  

2.
That the Initial Decision of Administrative Law Judge Michael C. Nemec issued on March 11, 2004, is adopted to the extent that it is consistent with this Opinion and Order.  

3.
That the Complaint of Gerald Mastroianni filed on March 18, 2003, against PECO Energy Company is sustained.  

4.
That within thirty (30) days of the date of entry of this Opinion and Order, PECO Energy Company shall commence, at its sole cost and expense, to make 
such repairs and/or improvements to its facilities located on the property of Gerald Mastroianni as to provide adequate, efficient, safe and reasonable service, such repairs and/or improvements shall be completed as expeditiously as possible.
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 10, 2004
ORDER ENTERED:  June 14, 2004
	�	The Respondent produced testimony at the hearing which agreed with the Complainant that the length of Respondent’s service wire and earth settlement is “the most common cause” of meter board separation from a customer’s wall.  (Tr. at 31-32).  For the first time in this case, the Respondent states in its Exceptions that the service wire “may” have been the cause of the separation.  We will adopt the ALJ’s perspective that the Parties “agreed” that the meter board separation was caused by the length of Respondent’s service wire.  (I.D. at 5).
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