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HISTORY OF THE PROCEEDING



On September 24, 2002, Neil H. Stein (“Stein” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that the Respondent failed to notify the Complainant that his service was scheduled for termination; that the Complainant’s electric service was improperly terminated when the temperature was in the mid to high nineties; that the Respondent’s employees failed to restore service even though they knew that a person with medical problems lived at the premises; that the Respondent deliberately terminated the electric service late in the afternoon to prevent the Complainant from having the service restored immediately after the alleged balance was paid in full; that the Respondent terminated the Complainant’s service in the afternoon without proper notice and when no one was present; that the Respondent waited twenty hours to restore service although the bill was paid in full within two hours of the termination; that the Respondent improperly charged the Complainant a reconnection fee to restore the electric service; that the Respondent acted improperly when it refused to accept a call from the Complainant’s physician; and that the “security deposit” is punitive and confiscatory.  The Complainant requested remedies including:  a written apology from the Respondent and a refund of the “security deposit” that the Respondent requested as a prerequisite to restoring the Complainant’s electric service. 



On October 31, 2002, the Respondent filed an Answer.  In its Answer, the Respondent averred that the Complainant’s service was terminated on July 1, 2002 for non-payment of $844.93.  The Respondent denied the following:  that it terminated the Complainant’s service on July 1, 2002, without providing notice to the Complainant; that the service was terminated improperly; that the service was terminated during a heat wave; that it acted deliberately and maliciously; and that the security deposit was punitive and confiscatory.  The Respondent stated that a ten-day notice was mailed to the Complainant on June 17, 2002 and the Respondent attempted to call the Complainant on June 20, 2002 and June 21, 2002.  The Respondent admitted that it restored service on July 2, 2002 around 2:36 p.m.  The Respondent stated that it is PECO Energy’s business practice to cease termination activity during a heat warning.  The Respondent averred that it was following the guidelines set forth in the Pennsylvania Public Utility Code and PECO’s Electric Service tariff when it requested a deposit of $864.



The hearing scheduled for June 18, 2003 before Administrative Law Judge Cynthia Williams Fordham was changed to a prehearing conference so that discovery, procedural matters, potential witnesses and subpoenas could be addressed (Tr. 2, 5, 10, 11, 38).  The Complainant, Neil Stein, participated.  Priya Sankar, Esquire, represented PECO Energy Company.  Renee Tarpley, a regulatory assessor for the Respondent, was also present.  The Complainant said that he requested that the Respondent produce documents and witnesses (Tr. 5, 6).  Since there was a misunderstanding regarding whether the Respondent was going to produce the people that the Complainant talked to regarding the termination, the hearing was rescheduled (Tr. 9, 10, 12, 13).  



On October 1, 2003, the presiding officer sent the parties correspondence regarding the status of discovery and scheduling the hearing. 



On January 14, 2004, the presiding officer sent the parties correspondence regarding the status of discovery and reminding them that the hearing was scheduled for January 29, 2004.  Ms. Sankar responded, by correspondence dated January 22, 2004, that there were no outstanding discovery issues.



A hearing was held in this matter in the Philadelphia State Office Building on January 29, 2004, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Neil Stein, testified in support of the complaint and sponsored three exhibits:  Complainant’s Exhibit 1-Complainant’s correspondence to the Respondent, including the February 25, 1997 correspondence concerning his medical condition; Complainant’s Exhibit 2-Complainant’s August 26, 2002 correspondence to Lionel Gonzalez, investigator; Complainant’s Exhibit 3-maximum and minimum temperatures for July 2002.  Priya Sankar, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Teresa Ann Ferrier, a regulatory assessor for the Respondent, who sponsored three exhibits – PECO Ex. 1-the account statement;
 PECO Ex. 2-notices; PECO Ex. 3-Bureau of Consumer Services’ Decision



The record in this case consists of a 129-page transcript of the prehearing conference and hearing and six exhibits.  The record closed February 19, 2004.

FINDINGS OF FACT



1.
The Complainant is Neil H. Stein, 400 Caranel Circle, Narberth, PA 19072-1202.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a residential electric and gas account with the Respondent at account number 50-01-08-575019 (Tr. 42, 56; C. Ex 1; PECO Ex. 1).



4.
The Complainant has been one of the Respondent’s customers since the 1970s (Tr. 42; PECO Ex. 2).



5.
At the time of the hearing, the Complainant’s wife and youngest son lived at the Caranel Circle property with the Complainant (Tr. 40, 50, 52).



6.
One of the Respondent’s representatives called the Complainant on June 20, 2002 at 6:30 p.m. in an attempt to give him personal notice prior to terminating his electric service.  There was no answer.  The second attempt was on June 21, 2002 at 9:25 a.m.  There was no answer (Tr. 65, 66; PECO Ex. 2).  



7.
According to the record from the field representative/collector, he had personal contact with a white male in his 40s on July 1, 2002, the day that the Complainant’s service was terminated (Tr. 66, 88; PECO Ex. 2, p. 2).



8.
The Complainant’s service was terminated on July 1, 2002 at 3:42 p.m. (Tr. 40, 41, 63, 86; PECO Ex. 1).



9.
The post termination notice that was left at the property on July 1, 2002 notified the customer that the electric was shut off because of a past due balance and it stated the requirements for restoration (Tr. 68; PECO Ex. 2).



10.
The Complainant and his son left home around noon on July 1, 2002, to go to their doctor’s appointments.  His son had a broken leg.  When they returned home that afternoon, they could not open the garage door.  They discovered that the electricity had been turned off (Tr. 40, 41).



11
No one could identify, for the record, the white male in his 40s who was noted as the personal contact on July 1, 2002 (Tr. 66, 88-90).



12.
On July 1, 2002, the temperature went up to 92 degrees and the heat index was 102.  On July 2, 2002, the temperature was 99 degrees and the heat index was 102.  On July 3, 2002, the temperature was 100 degrees (Tr. 40, 42, 43, 99; C. Ex. 3).



13.
The Philadelphia Department of Health notifies the Respondent by 4:00 p.m. when a heat warning will be declared for the next day.  According to the Respondent’s policy, if there is a heat warning, PECO will not terminate electric service (Tr. 70, 71).



14.
The Complainant has short-term memory problems and he had insulin in the refrigerator for his diabetes on July 1, 2002.  Due to his disabilities, he begged the Respondent’s representatives to have the electricity turned back on that night (Tr. 42).



15.
The Complainant had a series of strokes between 1995 and the present.  As a result, one of the muscles in his larynx does not work and his short-term memory is not good.  He has diabetes and arthritis.  He takes medication for his diabetes (Tr. 50, 51)



16.
The Complainant’s wife was not at home on July 1, 2002 because she was in the Sloane Kettering Cancer Center with a malignant tumor on her brain (Tr. 42, 50). 



17.
The Complainant sent a letter to the Respondent on February 25, 1997, enclosing a letter from his medical doctor, Dr. Robert Weiss, concerning the Complainant’s short term memory loss after his strokes (Tr. 43; C. Ex. 1).



18.
By 7:25 p.m. on July 1, 2002, the Complainant had paid $1,800 to have service restored.  The $1,800 payment included a $864 security deposit and a $60 reconnection fee (Tr. 64, 69, 116; PECO Ex. 1).



19.
The Complainant paid immediately because he was promised that the service would be restored quickly (Tr. 43, 48). 



20.
The Respondent’s representatives did not explain the medical certification procedure to the Complainant (Tr. 48, 115).



21.
The Respondent’s representatives did not note on the Complainant’s records that a medical problem existed on July 1, 2002 (Tr. 69, 72).



22.
The Complainant’s electric service was restored on July 2, 2002 at 2:36 p.m. (Tr. 69).  



23.
The Complainant’s electric service was turned on before the end of the next working day.  The Respondent did not restore his service more quickly because of his medical problem (Tr. 48, 69).



24.
After the Complainant made the restoration payment, he was left with a balance of $356.34 for the June 3, 2002 bill.  The June bill included a $264.41 charge for electric service and a $91.93 charge for gas service (Tr. 74, 75; PECO Ex. 1). 



25.
The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (Tr. 45, 73, 77; C. Ex. 2; PECO Ex. 3).



26.
In the Bureau of Consumer Services decision dated August 19, 2002, the investigator found that the Respondent followed all proper procedures prior to terminating the service in accordance with Chapter 56.  In addition, the Complainant was instructed to pay a budget of $428 and $50 a month towards the arrearage (Tr. 45, 73, 77; PECO Ex. 3). 



27.
The Complainant sent the Bureau of Consumer Services investigator a letter complaining that the issues he raised were not addressed in the decision (Tr. 45, 46; C. Ex. 2). 



28.
The Complainant did not comply with the payment arrangement in the Bureau of Consumer Services decision because he thought that his account balance was zero on July 1, 2003 (Tr. 45-48)



29.
At the time of the hearing, the Complainant’s wife was home under hospice care.  Her medication needed to be refrigerated and she had an electric pump which needed to be activated in the event that she went into a coma.  In addition, the Complainant’s medicine needed to be refrigerated (Tr. 50-52).



30.
At the time of the hearing, the Complainant’s account balance was $5,055.75 (Tr. 81; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984). 

Notice of Termination


Utilities are required to provide notice prior to terminating a customer.  The applicable regulations are found at 52 Pa. Code §§56.91, 56.93-56.95.

§56.91. General notice provisions.

Prior to a termination of service, the utility shall mail or deliver written notice to the ratepayer at least 10 days prior to the date of the proposed termination. In the event of any taking or acceptance of utility service without the knowledge or approval of the utility, other than unauthorized use of service as defined in §56.2 (relating to definitions), the utility shall comply with §§56.93—56.97, but need not otherwise provide notice 10 days prior to termination.
§56.93. Personal contact.
Except when authorized by §56.71, §56.72 or §56.98 (relating to interruption of service; discontinuation of service; and exception for terminations based on occurrences harmful to person or property), a utility may not interrupt, discontinue or terminate service without personally contacting the ratepayer or a responsible adult occupant at least 3 days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the properly filed tariff of the utility or as required by this chapter or other Commission directive. For purposes of this section, ‘‘personal contact’’ means:

(1)  Contacting the ratepayer or responsible adult occupant in person or by telephone. 


(2)  Contacting another person whom the ratepayer has designated to receive a copy of a notice of termination, other than a member or employee of the Commission. 


(3)  If the ratepayer has not made the designation noted in paragraph (2), contacting a community interest group or other entity, including a local police department, which previously shall have agreed to receive a copy of the notice of termination and to attempt to contact the ratepayer. 


(4)  If the ratepayer has not made the designation noted in paragraph (2) and if there is no community interest group or other entity which previously has agreed to receive a copy of the notice of termination, contacting the Commission in writing.

§56.94. Procedures immediately prior to termination.

Immediately preceding the termination of service, a utility employe, who may be the utility employe designated to perform the termination, shall attempt to make personal contact with a responsible person at the residence of the ratepayer and shall attempt to make personal contact with a responsible person at the affected dwelling. 


(1)  Termination prohibited in certain cases. If evidence is presented which indicates that payment has been made, a serious illness or medical condition exists, or a dispute or complaint is properly pending or if the employe is authorized to receive payment and payment in full is tendered in any reasonable manner, then termination shall not occur. However, if the disputing party does not pay all undisputed portions of the bill, termination may occur. 


(2)  Methods of payment. Payment in any reasonable manner includes payment by personal check unless the ratepayer within the past year has tendered a check which has been returned for insufficient funds or for which payment has been stopped.
§56.95. Deferred termination when no prior contact.

If a prior contact has not been made with a responsible adult either at the residence of the ratepayer, as required by §56.94 (relating to procedures immediately prior to termination) or at the affected dwelling, the employe may not terminate service but shall conspicuously post a termination notice at the residence of the ratepayer and the affected dwelling, advising that service will be disconnected not less than 48 hours from the time and date of posting.



The Complainant testified that he did not receive notice of the termination.  He said that he and his son left home around noon on July 1, 2002, because they both had doctor’s appointments (Tr. 40, 41).  His son had a broken leg.  The Complainant’s wife was not at home because she was in the Sloane Kettering Cancer Center.  When the Complainant and his son returned home that afternoon, they could not open the garage door (Tr. 40, 41).  Subsequently, they discovered that the electricity had been turned off (Tr. 40).  When the Complainant called the Respondent to find out why the electricity was off, he was told that the service was terminated because he owed the Respondent money (Tr. 40).  The Complainant testified that the temperature was in the 90s and the heat index was 102 on July 1, 2002 (Tr. 40; C. Ex. 3).  



Ms. Ferrier testified that a 10 day notice was sent out on June 17, 2002 (Tr. 64).  However, no copy of the notice or the Respondent’s record was provided.  She stated that the Respondent called the Complainant on the evening of June 20, 2002 and the morning of June 21, 2002.  Nevertheless, the Respondent did not get an answer either time (Tr. 65, 66: PECO Ex. 2).  With respect to the personal contact at the premises, the document regarding the termination contained the notation “WM 40s.”  Ms. Ferrier explained that the notation means that the person who terminated the service made personal contact with a white man in his 40s (Tr. 66, 88; PECO Ex. 2, p.2).  The Complainant denied that there was a white man in his 40s at the property when the termination occurred (Tr. 88, 89, 94).  The Complainant does not fit this description and his son was with him when he returned from the doctor’s office.  In addition, the Complainant, his wife and son are the residents of the house.  Therefore, this unidentified man was not the ratepayer or a responsible adult occupant that could satisfy the personal contact requirement.  If personal contact is not made, the Respondent is required to post the termination notice at the property and delay the termination. 52 Pa. Code §56.95.



The Complainant has established a prima facie case that he did not receive notice of the termination of his electric service before it happened on July 1, 2002.  The Respondent has failed to rebut this evidence.  The record shows that the representatives that called the Complainant did not talk to him or leave a message.  The Respondent’s representative who terminated the service did not testify.  Therefore, there is no evidence in the record concerning the man’s identity, where the representative saw the white male in his 40s or whether the male was at the Complainant’s house.  It is clear that this is not a description of the Complainant.  The notation is not sufficient proof that the person was a responsible adult who lived at the Complainant’s house.  The Complainant testified that neither he nor his son were home when the service was terminated.  The Respondent has not presented testimony to contradict his testimony.  Consequently, the Respondent violated the Commission’s regulations at 52 Pa. Code §§56.93-56.95 by terminating the Complainant without personal contact.  

§56.96. Post-termination notice.

When service is actually terminated, notice or a written statement which contains the address and telephone number of the utility where the ratepayer or occupant may arrange to have service restored as well as a medical emergency notice substantially in the form which is attached to this chapter as Appendix B (relating to medical emergency notice) shall be conspicuously posted or delivered to a responsible person at the residence of the ratepayer and at the affected premises.



Ms. Ferrier testified and presented a copy of the post termination notice that was left at the Complainant’s property on July 1, 2002 (Tr. 68; PECO Ex. 2).  That document notifies the customer that the electric was shut off because of a past due balance and it gives the requirements for restoration (Tr. 68).

Restoration

§56.191. General rule.

When service to a dwelling has been terminated, the utility shall reconnect service by the end of the first full working day after receiving one of the following: 


(1)  Full payment of an outstanding charge plus a reasonable reconnection fee. Outstanding charges and the reconnection fee may be amortized over a reasonable period of time. Factors to be taken into account shall include, but not be limited to: 



(i)
The size of the unpaid balance. 



(ii)
The ability of the ratepayer to pay. 



(iii)
The payment history of the ratepayer. 



(iv)
The length of time over which the bill accumulated. 

….


The Complainant talked to four individuals who he thought were employees of the Respondent.  [The individuals were employed by contractors for the Respondent (Tr. 48)].  He stated that although they knew about his health problems, they would not accept a call from the Complainant’s physician (Tr. 40, 41).  When he questioned why they would terminate his service without notice, he was advised that notice had been sent (Tr. 41).  The Complainant explained that he has short term memory problems and he had insulin in the refrigerator for his diabetes (Tr. 42).  Due to his disabilities, he begged the representatives to have the electricity turned back on that night (Tr. 42).  The Complainant testified that the representatives told him that his service would be restored that day if he made the payment.  Therefore, he immediately paid $1,800, which consisted of the bill plus a $60 reconnection fee and a $864 security deposit (Tr. 43).  The Complainant noted that the restoration fee exceeded the fee that is charged for new customers (Tr. 43).  He complained that the security deposit was punitive (Tr. 43).  After he made this payment, he thought that his balance was zero (Tr. 45, 47, 48, 62-63).



After the payment was made, the service was restored before the end of the next working day (Tr. 69).

Medical certifications

§56.113. Medical certifications.

Certifications initially may be written or oral, subject to the right of the utility to verify the certification by calling the physician or to require written confirmation within 7 days. Certifications, whether written or oral, shall include all of the following: 


(1) The name and address of the ratepayer in whose name the account is registered. 


(2) The name and address of the afflicted person and his relationship to the ratepayer. 


(3) The nature and anticipated length of the affliction. 


(4) The specific reason for which the service is required. 


(5) The name, office address and telephone number of the certifying physician.

§56.114.Length of postponement; renewals.

Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 


(1) Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 


(2) Renewals. Certifications may be renewed in the same manner and for the same time period as provided in §§56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the ratepayer has met the obligation under §56.116 (relating to duty of ratepayer to pay bills). In instances where a ratepayer has not met the obligation in §56.116 to equitably make payments on all bills, the number of renewals is limited to two 30-day certifications. If a utility wishes to contest the renewal, it shall follow §56.118(3) (relating to the right of utility to petition the Commission). 

56.115. Restoration of service.

 When service is required to be restored under this section and §§56.111, 56.114 and 56.116—56.118, the utility shall make a diligent effort to have service restored on the day of receipt of the medical certification.  In any case, service shall be restored before the end of the next working day.  Each utility shall have employes available or on call to restore service in emergencies.


It is undisputed that the Complainant paid the bill, the restoration fee and the security deposit the same day he was terminated.  It is also undisputed that his service was not restored until 2:36 p.m. on July 2, 2002 (Tr. 43, 69).


The Complainant provided credible testimony that he told the Respondent’s representatives about his medical problems on July 1 and July 2, 2002 (Tr. 41-43).  He said that they refused to take his physician’s telephone call (Tr. 41).  Ms. Ferrier could not find any references to a medical problem, an oral medical certification from his physician or any type of contact from a physician (Tr. 69, 72).  This corroborates the Complainant’s testimony that the Respondent did not restore the service quickly to accommodate his medical problems.  



Ms. Ferrier explained that a medical certification holds collection action for 30 days (Tr. 120).  If a medical certification is received after the service is terminated, the Respondent tries to get the service on the same day (Tr. 120, 121).  Medical certifications are good for 30 days (Tr. 123).



Ms. Ferrier looked at the Respondent’s records from 2001 to the present and did not see a medical certification on file (Tr. 72).  The Respondent is only required to retain records for four (4) years (Tr. 72).  Therefore, she would not be able to access records from 1997 (Tr. 100, 101).


Consequently, the 1997 letter from the Complainant’s physician would not satisfy the requirement of a medical certification.  However, the physician’s call could have been used for a medical certification as long as it was subsequently supported by a written certification.


The Respondent should have noted the medical problem on the Complainant’s records.  Even if the Respondent did not restore service on July 1, 2002, service should have been restored earlier on July 2, 2002 based on the Complainant’s medical problems.
Heat



The Complainant complained that it was improper to turn the electric off when the heat index exceeded 100 (Tr. 42, 43).  He presented evidence to show that the temperature ranged from 72 to 92 degrees and the heat index was 102 on July 1, 2002.  On July 2, 2002, the temperature was 99 degrees and the heat index was 102.  The minimum temperature on July 2, 2002 was 76 degrees.  On July 3, 2002, the temperature was 100 degrees (Tr. 40; C. Ex. 3).  The Complainant stated that his thermometer reached 112 degrees (Tr. 43, 44).



Ms. Ferrier explained PECO’s policy on heat wave moratoriums (Tr. 70).  She testified that the Philadelphia Department of Health notifies PECO by 4:00 p.m. when a heat warning will be issued for the next day.  If there is a heat warning, PECO will not terminate because of excessive heat (Tr. 71).  She stated that there was no moratorium on July 1, 2002 (Tr. 71).  The Complainant questioned how she knew the Health Department did not issue a heat warning (Tr. 99, 100).



It is not clear from the record whether a heat warning was issued for July 1, 2002.  However, since the temperature on July 2, 2002 was 99 degrees, it is reasonable to assume that there was a heat warning for July 2, 2002.  Therefore, the Department of Health would have informed the Respondent about the heat warning by 4:00 p.m. on July 1, 2002.  Thus, the Respondent should have restored the Complainant’s service as soon as possible after the payment was made.  

Bureau of Consumer Services decision


The Complainant objected to the relevance of PECO Exhibit 1, the billing statement for electric and gas from January 1999 through December 2003 (Tr. 56, 57).  Ms. Sankar agreed to remove pages 1-3 of the exhibit.  The Complainant reluctantly agreed that pages 4 and 5 were relevant (Tr. 58-60).  The Complainant objected to information regarding his current bills being mentioned during the hearing (Tr. 77).  During an off the record discussion, the presiding officer referred to 52 Pa. Code 56.181, especially subsection 2, and the prehearing order which directed the Complainant to pay the undisputed portion of the bill during the pendency of the complaint.  In light of the BCS decision, and the requirement in 52 Pa. Code §56.181 that Complainant pay the undisputed portion of the bill during the pendency of the complaint, the presiding officer ruled that pages 6, 7 were relevant (Tr. 58, 59, 80, 81, 127).  



The Complainant said that he was not disputing the bills that he received from the Respondent.  He filed an informal complaint about the termination procedure and the security deposit (Tr. 45).  The Complainant said that although he sent Mr. Gonzalez information, the investigator never contacted him (Tr. 45; C. Ex. 2).



The Bureau of Consumer Services decision, dated August 19, 2002, indicated that the Respondent followed all proper procedures prior to terminating the service in accordance with Chapter 56.  In addition, the Complainant was given a payment arrangement to pay a budget of $428 and $50 towards the arrearage (Tr. 73, 77; PECO Ex. 3).  After the Complainant made the restoration payment, he was left with a balance of $356.34 for the June 3, 2002 bill [$264.41 for electric and $91.93 for gas] (Tr. 74, 75; PECO Ex. 1). The account balance at the time the service was terminated was $1,201.27 (Tr. 75).


The Complainant argued that the Bureau of Consumer Services decision did not address his complaint.  The Complainant’s service was terminated on July 1, 2002 at 3:42 p.m. (Tr. 40, 63, 86; PECO Ex. 1).  He paid $1,800, which included a $864 security deposit and a $60 reconnection fee by 7:25 p.m. on July 1, 2002 (Tr. 42, 64, 116; PECO Ex. 1).  The service was restored on July 2, 2002 at 2:36 p.m. (Tr. 69).  He thought that he paid the balance prior to the restoration.  Consequently, he did not pay the payment arrangement in the decision since he already paid what was required (Tr. 47, 48; C. Ex. 2).


Ms. Ferrier explained that the past due balance was $844.93 and the current bill was $356.34 for a total balance of $1,201.27 (Tr. 64, 67; PECO Ex. 2).  The past due balance is the amount not paid by the due date (Tr. 64).  The current charges are the current billed revenue (Tr. 64).  Thus, the Complainant did still owe $356.34 at the time his service was restored. 
§56.181. Duties of parties; disputing party’s duty to pay undisputed portion of bills; utility’s duty to pay interest whenever overpayment found.

Pending resolution of a dispute, including a termination dispute, the disputing party shall be required to pay the undisputed portion of bills, as described in this section: 


(1) Pending informal complaint. Pending the outcome of an informal complaint, the disputing party shall be obligated to pay that portion of a bill which is not honestly disputed. An amount ultimately determined, by the parties or the Commission, to have been validly due but not paid may be paid with interest at the tariff rate filed under §56.22 (relating to accrual of late payment charges) except when interest charges have been reduced or eliminated by the parties or the Commission in order to facilitate payment by the disputing party. 


(2) Pending formal complaint. Prior to the hearing on a formal complaint or prior to the issuance of a Commission order when no hearing is to be held in a formal complaint proceeding, the ratepayer shall be required to pay that amount which the Consumer Services Representative determines is not reasonably disputed. 



The Bureau of Consumer Services’ (BCS) decision, dated August 19, 2002, required the Complainant to pay his budget bill plus $50 a month on the arrearage starting in September 2002.  Ms. Ferrier calculated the amount that the Complainant should have paid since September 2002 based on his budget payments.  He made payments totaling $5,503.47.  He should have paid $9,403, (the sum of his budget bills from September 2002 to January 2004).  The balance is $3,899.53.

Budget Bills 


September-December 2002

4 x 428 =  $1,712





January-April 2003


4 x 602 =  $2,408





May-August 2003


4 x 575 =  $2,300





September-December 2003

4 x 601 = $2,404





January 2004




       $579
Total bills








    $9,403

Payments








    $5,503.47

Catch up amount







    $3,899.53
(Tr. 76, 81; PECO Ex. 1)



Pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003), the Complainant is required to pay the consumption portion of the missed payments from the BCS decision.  Therefore, within 20 days of the final Order in this proceeding, the Respondent shall issue a bill for the consumption portion of any missed payments.  Within 60 days of the bill, the Complainant shall pay the Claypool catch up payment. 

Requirement-Deposit

56.41. General rule.

A utility may require an existing ratepayer to post a deposit to reestablish credit under the following circumstances: 

(1) Delinquent accounts. Whenever a ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months. 

…

(2) Condition to the reconnection of service. A utility may require a deposit as a condition to reconnection of service following a termination. 



Ms. Ferrier explained the Respondent’s policy on deposits.  The Respondent can request a deposit as a condition of restoration.  The deposit is normally the average of the customer’s electric and gas bills for the previous twelve months times two (Tr. 69, 70).  The Respondent followed its policy and the Commission’s regulations in requesting a deposit.


The Complainant proved that that the Respondent violated the Public Utility Code and the Commission regulations by failing to give him notice of the termination.  Since the termination was improper, the Respondent shall issue the Complainant a credit for the reconnection fee in the amount of $60 and the security deposit in the amount of $864 for a total credit of $924.  The Respondent shall deduct this amount from the balance that the Complainant is required to pay.  In addition, the Complainant demonstrated that the Respondent failed to accept information regarding his medical condition when he was requesting that the electric service be restored promptly.  The Respondent is ordered to pay a civil penalty of five hundred dollars ($500).  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.



4.
That the Respondent violated 52 Pa. Code sections 56.93-56.95 by terminating the Complainant’s electric service without proper notice.



5.
Medical certifications initially may be written or oral, subject to the right of the utility to verify the certification by calling the physician or to require written confirmation within seven days.  Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be thirty days.  52 Pa. Code §§56.113, 56.114.

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Neil H. Stein against PECO Energy Company at Docket C-20027673 is sustained.  



2.
That the Respondent shall pay a civil penalty of five hundred dollars ($500) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by certified check or money order within twenty (20) days after service of the Commission’s Order and forwarded to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265



3.
That the Respondent cease and desist from further violations of the Public Utility Code and the Commission’s regulations.



4.
That the Respondent credit the Complainant’s account in the amount of $60, the reconnection fee, and $864, the security deposit.



5.
That within 15 days of the entry date of the Final Commission Order, the Respondent shall issue a bill to the Complainant, including the amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision, issued on August 19, 2002, minus the $924 credit referenced in ordering paragraph 4.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003.



6.
That within sixty (60) days of the bill, the Complainant shall make a Claypool catch up payment to comply with the Bureau of Consumer Services Informal Complaint decision, issued on August 19, 2002.



7.
That beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent his budget bill plus fifty dollars ($50) each month and continue making such monthly payments until the arrearage is liquidated.



8.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of the payment arrangement.



9.
That the record in this case be marked closed.

Date:
May 21, 2004




__________________________________








Cynthia Williams Fordham







Administrative Law Judge

�	In response to the Complainant’s objection, pages 1-3 of the exhibit were not entered into evidence.  The exhibit consists of page 4 of 7 to page 7 of 7. 
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