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HISTORY OF THE PROCEEDINGS


On April 28, 2003, David Miner filed a complaint against PECO Energy Company.  In this complaint, Mr. Miner alleged as follows:
My complaint, simply stated, is that my old electric meter was inaccurate and that I have been overcharged on my bills for years, probably since I moved in roughly 15 years ago.  A number of years ago I contacted Peco because I felt my electricity usage was too high.  The investigation consisted of sending a field representative who walked through my house, listed my appliances and compared my usage to their “average” usage for comparable appliances.  I was told that they felt everything was in order.  What I wanted was to have the meter actually tested; I was told that wasn’t done and there was nothing further I could do.

In the Fall of 2001, Peco changed the meters in my area to new digital meters.  That first month my usage dropped 377 kWh --  a difference of 45% from the same month the previous year!  I thought it was probably just a fluke of some kind.  The following month the usage went down 450 kwh compared to the same month the previous year!  Subsequent months showed drops of 301 kWh, 415 kWh, 346 kWh, 300 kWh, and 375 kWh all compared to the corresponding months the previous year.  In all the usage dropped drastically for 7 straight months.  The next several months (during the air conditioning season) showed some increases, which I felt was not unusual considering this past summer was, I believe, the hottest one on record in years, setting all kinds of power usage records.  My central air conditioner ran virtually nonstop.  Had the temperature been comparable to the previous summer I’m confident the usage would have shown continued drops.

When I contacted Peco to complain that, as I suspected years ago, I have been overcharged probably since I bought this house 15 years ago, I was told they had to send out a field investigator.  As with the original investigator, all he did was walk through my house and tell me that my usage was in the ballpark.”  He told me he felt that what I was seeing was that we were having a milder winter than the previous year, so I probably was using my heater less and that would account for the drop.  I pointed out to him that according to Peco’s estimate, my heater should average 150 kWh per month.  Considering that my usage was dropping by 300 to 450 kWh per month, even if I shut my heater off completely that would only account for a fraction of the drop in usage I was seeing.  And I most certainly did not shut my heater off for the entire winter, so it would be safe to say that less use of my heater might account for a drop of 40 kWh per month, not the drops in the 300--400 kwh per month I was experiencing.  His explanation was ludicrous, which I pointed out to him, but he continued to insist he was correct.  He then informed me that if I was unsatisfied with his conclusion I was free to file a complaint with the PUC, something I was never made aware of in the past.

I filed a complaint with the PUC and was immediately contacted by Peco.  Now they wanted to actually test my new meter to see if it was accurate.  They did, and it was shown to be accurate.  If my meter is currently accurate, which I believe it is, then the only thing that could possibly account for a reduction in usage as drastic as I’ve experienced since the day the new meter was installed is the fact that the old meter was inaccurate and I was being overcharged, as I complained years ago.

Regarding the original PUC decision, point #3 under the heading “Investigation by staff. . .” states that I said I understood the field rep and was satisfied.  This is totally incorrect.  What I stated was that I was indeed satisfied that his test of my meter was accurate, and that my current bills were absolutely correct.  Which could only mean that the previous bills, under the old meter, were wrong.

Point #7 under that heading shows my 4 month total usage was immensely less than all of the previous 4 years.  Under the next heading, “Based on these findings. .” point 3 says that the company report shows no contact by me prior to 1/25/02.  This is because, according to the PUC investigator Mr. Bassi, the electric company does not maintain records for more than 4 or 5 years!  So of course they don’t have a record of my previous contact years ago.  Point 4 says it is probable that usage decreased due to changes in appliances, elimination of electric heaters and a genuine concern to reduce consumption.  Which might make sense, except that I have not changed appliances and have never used electric heaters. Furthermore, as far as a ”genuine concern to reduce consumption,” it would be a remarkable coincidence indeed if I began this concern on the exact date that my new meter was installed.  According to Mr. Bassi my total usage showed a drop of around 25%.  I submit that it would be virtually impossible for any of us to cut electric consumption by that amount by turning off light switches.

I look forward to discussing this with you and thank you for your help in this matter.

Based on these allegations, Mr. Miner requested a refund of all past over billings.


The complaint was served on PECO.  PECO filed an answer.  In its answer, PECO admitted that it had changed the meter.  PECO denied that the original meter was defective.  PECO admitted that it had performed an appliance survey that, according to PECO, "verified Complainant's potential for the billed use."  PECO denied the remaining averments.



By letter dated September 24, 2003, the parties were informed that a hearing would be held on November 4, 2003.  The hearing was held as scheduled.  Mr. Miner represented himself; PECO was represented by counsel.  The hearing resulted in a transcript of 74 pages; eleven exhibits were admitted into evidence.  Page 3 of the transcript does not show PECO's exhibits as admitted into evidence.  PECO offered four exhibits.  Three were admitted (Ex. 1 through 3); PECO Exhibit 4 was not admitted because it was identical to Ex. C-1.  (Tr. 68).  The record closed on November 21, 2003.
FINDINGS OF FACT


1.
David Miner lives at 1002 Henrietta Avenue, Huntingdon Valley, PA.  He has electric service from PECO.  He moved into the home in 1986.  (Tr. 8).


2.
When Mr. Miner first moved to his current home, he had his wife and two sons living with him.  One son has been away at college since September 2000.  (Tr. 9, 17-18).  Mrs. Miner works full time and their second son is in high school.  (Tr. 29).


3.
At the time of the hearing, Mr. Miner had a significant arrearage on his electric bill.  He was told by both PECO and the Commission's investigator that he need not pay any bills until this case is completed.  Prior to initiating this complaint, he never was behind on his bill.  He doesn’t expect a payment plan, although the Bureau of Consumer Services set one after ruling on his complaint.  I explained to Mr. Miner that a customer may withhold payment of disputed bills.  Since he was not disputing new bills, he is not entitled to withhold payment.  
(Tr. 9-11).



4.
After Mr. Miner had lived in his home for a few years, he called PECO to complain about the accuracy of his bill.  He had checked with his neighbors, and his electric bill seemed to be much higher than theirs.  He assumed that PECO would check his meter.  PECO did not do that but instead did an appliance survey.  PECO told him that they did not test the meters.  PECO also told him that his usage was "in the ballpark."  He just let it go.  (Tr. 12-14, 36).  Mr. Miner no longer has this usage estimate.  (Tr. 20).  The same meter was in place until PECO changed it in 2001.  (Tr. 38).


5.
PECO changed Mr. Miner's meter in October 2001.  After that, his usage dropped by 377 kWh in the first month after the change.  In the second month after the change, his usage dropped by 450 kWh.  In the third month, it was down by 301 kWh.  (Tr. 15).  Mr. Miner had not changed any appliances, was not setting the thermostat differently, and had not taken any extended vacations, so he concluded that the difference was caused by the new meter.  (Tr. 15-16).



6.
Mr. Miner then called PECO to complain.  PECO sent out a field investigator who did an appliance usage survey and told him that his usage was "in the ballpark." PECO's investigator attributed the drop in consumption to weather related factors, changes in appliances, or increased conservation.  (Tr. 16-17).



7.
Mr. Miner's house is a four bedroom split level with central air conditioning and a gas hot water heater.  (Tr. 18).  Mr. Miner had a new furnace installed in 1994.  (Tr. 36).  The heating system is gas fired hot water baseboard.  (Tr. 37).  The thermostat is set to 70-72 when they are home during the day.  They set it back a few degrees when they are out of the house and at night when they are sleeping.  (Tr. 37).


8.
The Bureau of Consumer Services ruled against Mr. Miner in his informal complaint.  (PECO Ex. 1; Tr. 45-47).  Before so ruling, BCS did not visit Mr. Miner's home.  The investigator merely took a statement from Mr. Miner and from PECO and decided in PECO's favor.  (Tr. 19).  Mr. Miner spoke to the BCS investigator after receiving the ruling and got the distinct impression that he thought that Mr. Miner was challenging the accuracy of the new meter.  (Tr. 19).  The decision recites the fact that PECO tested the meter, but the meter tested was the new one.  The old meter could not be tested, because PECO no longer had it.  (Tr. 45-46). 


9.
PECO's investigator attributed the drop in consumption to, among other things, reduced use of heat.  (Tr. 25).  Mr. Miner's heating system uses a water circulating pump that draws 80.5 watts when it is running.  If it ran 24 hours per day every day of the month, it would draw only 57.96 kWh per month.  It could not possibly account for the 300-400 kWh drop in usage that he experienced after the meter was changed.  (Tr. 22-25; Ex. C-3).


10.
PECO's investigator also attributed the drop in consumption to a dehumidifier running less.  Like most people, Mr. Miner does not run a dehumidifier during the winter when the lower bills first appeared, so that explanation is not valid.  (Tr. 26-28).



11.
PECO eventually checked its new meter after Mr. Miner filed this complaint.  (Tr. 28).  



12.
Mr. Miner's family does not leave the television on when they are not home.  (Tr. 29).



13.
Mr. Miner's electric usage for the years 2001 through the date of the hearing in 2003 is shown in the following chart (the bold italic numbers are the readings that postdate the meter change):


Electric Consumption
(kWh)




	
	1998
	1999
	2000
	2001
	2002
	2003

	January
	1137
	1350
	1332
	1459
	1158
	1201

	February
	1020
	1214
	1288
	1425
	1010
	820

	March
	1025
	1114
	1249
	1191
	845
	861

	April
	1319
	1324
	1161
	1289
	989
	827

	May
	980
	1079
	1575
	1440
	1065
	1040

	June
	1635
	1753
	1575
	1267
	1756
	972

	July
	2160
	2238
	2360
	2208
	2405
	1995

	August
	2382
	2537
	2288
	2481
	2739
	2278

	September
	2244
	2611
	2258
	2120
	2375
	1972

	October
	1873
	1405
	1243 
	1130
	1304
	1148

	November
	1098
	1101
	1203
	826
	885
	N/A

	December
	1248
	1258
	1445
	995
	831
	N/A

	Total
	18121
	18984
	18977
	17831
	17362
	


(Tr. 29-31; Exs. C-4 through C-8).


14.
According to PECO's bills to Mr. Miner, the corresponding average daily temperatures for the months listed in Finding of Fact 13 (except for the years 1998-2000) are as follows (the bold italic numbers are the readings that postdate the meter change):

Average Daily Temperature (°F)
	        
	2001
	2002
	2003

	January 
	30
	38
	37

	February
	35
	41
	27

	March
	38
	43
	31

	April
	46
	48
	48

	May
	61
	62
	58

	June
	66
	67
	62

	July
	77
	76
	76

	August
	78
	80
	78

	September
	75
	77
	75

	October     
	63
	70
	75

	November
	57
	51
	N/A

	December
	52
	39
	N/A


(Exs. C-5 through C-7).



15.
According to PECO's bills to Mr. Miner, the gas consumption figures for the months listed in Finding of Fact 13 (except for the years 1998-2000) are as follows (the bold italic numbers are the readings that postdate the meter change):

Gas Consumption (Ccf)

	
	2001
	2002
	2003

	January 
	263
	221
	236

	February
	250
	192
	277

	March
	194
	162
	245

	April
	131
	119
	123

	May
	44
	51
	69

	June
	34
	32
	37

	July
	23
	26
	24

	August
	23
	22
	19

	September
	22
	24
	22

	October     
	31
	22
	31

	November
	59
	112
	N/A

	December
	119
	196
	N/A


(Ex. C-5 through C-7).



16.
From his electrical usage figures, Mr. Miner's air conditioner uses about as much electricity as the rest of his appliances combined.  This means that a slight change in usage of the air conditioner will have a major impact on consumption.  (Tr. 32-34; Exs. C-4 through C‑7).



17.
On October 29, 2001, PECO changed Mr. Miner's electric meter by installing an automatic meter reading device (AMR).  (Tr. 45).


18.
By the time that Mr. Miner made this complaint, PECO no longer had any record of his earlier complaint because it keeps such records for only four years.  (Tr. 47).


19.
PECO did not test the meter that was removed from Mr. Miner's house when it was removed because it was only randomly testing meters replaced with AMRs.  Mr. Miner's meter was not one chosen for a random test.  (Tr. 48-49).  This practice was approved by the Commission in Petition of PECO Energy Co. for Waiver of 52 Pa. Code §57.20(h) Regarding As Found testing of Electric Meters, Docket No. P-00001790 (Order entered March 16, 2000).


20.
PECO's field investigator performed an appliance survey when he was at the home.  He also tested the new meter.  (Tr. 51-54, 57-58).  According to page 3 of the appliance survey form, PECO Ex. 2, he was at the home on April 17, 2002.  He did see the dehumidifier running then and set on the dry setting.  (Tr. 54).  



21.
PECO's field investigator attempted to challenge Mr. Miner's calculation of the potential usage of the furnace circulator pump.  He admitted that Mr. Miner calculated the usage correctly according to the formula on PECO's form, but the investigator opined that the result "doesn't make sense to me."  (Tr. 54-57).


22.
The new meter tested at 100.2 percent under full load and 100.1 percent under light load.  Both readings are within the Commission's requirements.  (Tr.  58-59).



23.
PECO's field investigator opined that meters typically run slower as they age, unless subject to a lightning strike, tampering or some other "intervention."  (Tr. 59, 63-64).



24.
PECO's field investigator opined that in January 2000, there were 2080 heating degree days, and in January 2001, there were 2932 heating degree days.  He later amended that to say that there were 2080 heating degree days in January 2002.  (Tr. 61).  He also testified that there were 3703 heating degree days in February 2001, and 2755 heating degree days in February 2002.  (Tr. 62).  He opined that more heating degree days means that the weather was colder.  (Tr. 61).  He opined that Mr. Miner's bills in January and February 2002 were lower than the corresponding months in 2001 because the weather was warmer.  (Tr. 60-62).  He acknowledged that according to the formula provided by PECO on its appliance survey form, the circulator pump could not possibly account for the drop in usage, but he disagreed with that result based on "my experience."  (Tr. 62).  He saw no electric heaters in the home when he visited it.  (Tr. 62-63). 


25.
When an appliance survey is conducted, the field investigator fills out the form and returns it to PECO; he does not give a copy to the customer.  PECO then sends the form to the customer.  The field investigator followed that procedure with Mr. Miner.  (Tr. 66-67).  Mr. Miner did not receive pages 2 and 3 of the form until he received the exhibits for the hearing in this case.  (Tr. 26).  The field investigator did not know why this was so.  (Tr. 67).  The field investigator uses this form because he is told to do so.  He had nothing to do with how the chart is calculated.  (Tr. 67-68).  
DISCUSSION


Before discussing the substantive merits of this case, there are two preliminary matters that must be discussed.  First, the BCS decision in the informal complaint was offered and admitted into the record of this proceeding.  I conclude, however, that it should have no bearing on the ruling here.  While the Commission routinely relies on the BCS decision for certain purposes in cases where the issue is inability to pay, e.g., Orr v. Metropolitan Edison Co., Docket No. C-20039962, slip op. at 4 (Order entered March 22, 2004), to my knowledge, that rule has not been extended to cases that involve bona fide billing disputes.  Such reliance would be unreasonable in my opinion because typically the BCS investigator merely takes a statement (unsworn) from each side and renders a decision.  Neither side is permitted to cross-examine the other's witnesses.  In this case, such reliance would be even more unreasonable because it is obvious that the BCS investigator was given all three pages of the appliance survey, while Mr. Miner did not see the last two pages until he received PECO's exhibit package for the hearing in this formal complaint.  (Tr. 26).  That the BCS investigator had all three pages of the survey is evident from paragraph 3 on the first page of the informal complaint decision.  There, the BCS investigator found, inter alia, that the dehumidifier was set to its driest setting, and that the customer was satisfied with the field visit.  These "facts" are found only on page 3 of the appliance survey form.  Due process in matters before the Commission requires that a party be afforded reasonable notice of the nature of the allegations against it so that the party can prepare a suitable defense. Duquesne Light Co. v. Pa. Pub. Util. Com., 96 Pa. Commonwealth Ct. 168, 507 A.2d 433 (1986).  To treat the BCS decision here as somehow binding would deny Mr. Miner due process in that it was based in part on material provided to the investigator by PECO that Mr. Miner did not see until after the BCS decision was reached.  Accordingly, I will not treat the BCS decision as having any effect on this complaint.



The second preliminary matter that must be discussed is Mr. Miner's request that all of his bills be adjusted from the time that he moved into his home, about 15 years ago.  As a complaint seeking a refund of an amount paid, this complaint is governed by 66 Pa. C.S. §1312.  That Section provides, in pertinent part, as follows:

(a)  General rule. -- If, in any proceeding involving rates, the Commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the Commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the Commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.
This section of the Public Utility Code is a special limitation on the Commission's substantive legal power to order refunds.  Metropolitan Edison Co. v. Pa. Pub. Util. Com., 62 Pa. Commonwealth Ct. 460, 475, 477, 437 A.2d 76 (1981).  This means that any refund to Mr. Miner may extend back only four years from April 28, 2003, the date that he filed this complaint.



Because Mr. Miner is the complainant here, he bears the burden of proof.  66 Pa. C.S. §332(a).  In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).

When the complaint alleges a billing dispute, a complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility's evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.

The Commonwealth Court has recently interpreted the "Waldron Rule" as follows:
While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima

facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which

would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.


Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has

presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides

"that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling." Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to

sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal. Id. at 436, 461 A.2d at 1236.  (Footnotes omitted.)

Milkie v. Pa. Pub. Util. Comm., 768 A.2d 1217, 1219-1220 (Cmwlth. Ct. 2001).  It is now necessary to apply these legal principles to this case.


Mr. Miner's claim does not precisely fit the Waldron criteria.  He is complaining not about his present bills but about past bills.  Moreover, because PECO disposed of his old meter without testing it, it is not possible to consider, much less rely on, the test results of the questioned meter.  Consequently, the decision must turn on other evidence in the record.


There is considerable evidence in the record in the nature of consumption history for both electricity and gas (because Mr. Miner is also a PECO customer for natural gas) and temperature variations.  In my view that evidence favors Mr. Miner's position here, and not PECO's.



As a starting point, I will reproduce here three tables that are in the Findings of Fact: electric consumption, gas consumption, and average daily temperature.


Electric Consumption
(kWh)





	
	1998
	1999
	2000
	2001
	2002
	2003

	January
	1137
	1350
	1332
	1459
	1158
	1201

	February
	1020
	1214
	1288
	1425
	1010
	820

	March
	1025
	1114
	1249
	1191
	845
	861

	April
	1319
	1324
	1161
	1289
	989
	827

	May
	980
	1079
	1575
	1440
	1065
	1040

	June
	1635
	1753
	1575
	1267
	1756
	972

	July
	2160
	2238
	2360
	2208
	2405
	1995

	August
	2382
	2537
	2288
	2481
	2739
	2278

	September
	2244
	2611
	2258
	2120
	2375
	1972

	October
	1873
	1405
	1243 
	1130
	1304
	1148

	November
	1098
	1101
	1203
	826
	885
	N/A

	December
	1248
	1258
	1445
	995
	831
	N/A

	Total
	18121
	18984
	18977
	17831
	17362
	


(Tr. 29-31; Exs. C-4 through C-8).


Gas Consumption (Ccf)

	
	2001
	2002
	2003

	January 
	263
	221
	236

	February
	250
	192
	277

	March
	194
	162
	245

	April
	131
	119
	123

	May
	44
	51
	69

	June
	34
	32
	37

	July
	23
	26
	24

	August
	23
	22
	19

	September
	22
	24
	22

	October     
	31
	22
	31

	November
	59
	112
	N/A

	December
	119
	196
	N/A


(Ex. C-5 through C-7).

Average Daily Temperature (°F)

	
	2001
	2002
	2003

	January 
	30
	38
	37

	February
	35
	41
	27

	March
	38
	43
	31

	April
	46
	48
	48

	May
	61
	62
	58

	June
	66
	67
	62

	July
	77
	76
	76

	August
	78
	80
	78

	September
	75
	77
	75

	October     
	63
	70
	75

	November
	57
	51
	N/A

	December
	52
	39
	N/A


(Exs. C-5 through C-7).



From the electric consumption table, it is clear that Mr. Miner's consumption dropped significantly after the new meter was installed.  While the 2002 readings were higher in the summer than the 2001 readings, as Mr. Miner noted, this is easily attributable to the fact that his air conditioner uses as much electricity as the rest of his appliances combined, so a small increase in air conditioning use has a disproportionately high impact on overall consumption.  Of greater import is the fact that overall electric consumption for the calendar year immediately after the meter was changed (2002) was the lowest since at least 1998, despite higher summer bills.  In fact, the average consumption for the years 1998-2000 was 18,694 kWh.  The 2002 figure, 17,362, is 7.1% lower.  (I omitted the 2001 calendar year from this calculation because it had ten months on the old meter and two on the new; nevertheless, despite the ten months on the old meter, the usage here also was down noticeably from the three preceding years.)



PECO attempted to attribute the drop in consumption to a warmer winter, the use of electric heaters, and the use of a dehumidifier.  I do not find any of these suggestions credible.


Regarding the possibility of a warmer winter accounting for the change, as Mr. Miner pointed out, that is simply impossible, considering his heating system.  That system is gas fired hot water baseboard.  The only electrical component (beyond, possibly, an electronic ignition system, and the thermostat itself) is the circulator pump.  Mr. Miner demonstrated conclusively that the pump draws so little electricity, that it could not possibly account for the difference in consumption that he experienced.  (Tr. 22-25).  Although PECO's field investigator disagreed with this conclusion (Tr. 54-57, 62), Mr. Miner reached this result by simply using the formula set forth on PECO's own appliance survey, Ex. C-2.  Since PECO's field investigator uses this same form because the company tells him to do so, and because he has not attempted to make an independent judgment regarding the formulas set forth on it (Tr. 66-67), I conclude that he is not sufficiently expert to express a reliable opinion that runs counter to PECO's own formula.  Finally, Mr. Miner's winter electric consumption remained low in the winter of 2002-2003, despite the fact that it was much colder than the previous winter.  This fact is borne out by both the Average Daily Temperature table and the Gas Consumption Table.  If colder temperatures were the explanation for the drop in electric usage from 2000-2001 to 2001-2002, then the electric usage should have gone up again in 2002-2003.  It did not.  Accordingly, I agree with Mr. Miner that the colder temperatures in 2000-2001 could not possibly account for the differential.



Another point that PECO attempts to make is that perhaps the differential can be explained by surmising that Mr. Miner used electric heaters until the meter was replaced, and then stopped.  The field investigator did not see any such heaters.  (Tr. 62-63).  At best, it would be speculation to conclude that the discontinuance of the use of electric heaters was the reason for the drop.  A decision cannot, however, be based on speculation.  Moreover, evidence in the record mitigates against such a conclusion.  Looking at the table for Average Daily Temperature, it is easy to see that the months of January, February and March of 2002 were much warmer than their counterparts in 2001.  But gas consumption for those months in 2002 was also much lower than 2001.  If Mr. Miner had used electric heaters in 2001 but not 2002, one might expect to see a lesser drop in gas consumption, unless he also turned down the furnace thermostat.  Not only is there no evidence in the record that he took these steps (simultaneously, at that), but the whole notion is bizarre, at best.  Mr. Miner seems like an intelligent person.  It is generally true that it is cheaper to heat a home with a central gas furnace than with electric space heaters.  For PECO's explanation to hold water, one must assume that Mr. Miner made regular use of electric space heaters, despite having a functional gas central heating system, and then stopped for reasons unknown as soon as the meter was changed to an AMR.  There is no basis in the record for such an assumption.



Another point regarding the appliance survey is that most of appliances on it (it does not list the rating of the central air conditioner, but this is not a major problem since the consumption drop is most noticeable in the winter when that appliance would not be used), could not account for the extreme drop in consumption unless they were either broken or used in an unconventional manner before the meter was changed, but not after.  For example, unless one changed the thermostat setting drastically on the refrigerator or freezer after the meter change, or unless one was malfunctioning and immediately fixed after the meter change, neither appliance could account for the drop in consumption after the meter change.  The same is true of the kitchen range; unless that appliance was broken, or unless it was used much less after the meter change, it could not account for the significant drop.  The only other appliance listed on the form that even comes close to being able to account for the differential is the dehumidifier.  PECO's field investigator noted that this appliance was running and was set to the dry setting when he was there.  (Tr. 54).  However, he was at the house on April 17, 2002 (PECO Ex. 3), which is at the beginning of the air conditioning season.  Mr. Miner testified that he, like most people, does not run a dehumidifier during the winter when the lower bills first appeared.  (Tr. 26-28).  I find that testimony credible.  Moreover, for this to be the explanation, one must assume that Mr. Miner used the dehumidifier until the meter change and then stopped.  There is no basis for such an assumption.  Consequently, I conclude that the dehumidifier also does not explain the drop in consumption.


I also do not take seriously PECO's appliance survey form, Ex. C-2 and PECO Ex. 3.  To calculate usage, it relies on an "average watts" figure for each appliance.  The amount by which these "averages" can depart from reality is illustrated by PECO's "average" circulator pump which uses 250 watts (Ex. C-2 and PECO Ex. 3), and Mr. Miner's real pump which uses 80.5.  (Ex. C-3; Tr. 22-25).  This difference has a substantial impact on monthly consumption.  PECO attributes 150 kWh to its "average" pump (Ex. C-2 and PECO Ex. 3), whereas Mr. Miner's real pump uses only 57.6 kWh.  (Ex. C-3; Tr. 22-25).  If PECO's other "averages" depart from reality by similar amounts, then these estimates are worthless.  The last page of PECO's appliance survey form displays what appears to be the date of the form: "4/94."  If PECO's form has not been revised in the last ten years to reflect the improving efficiencies in appliances, especially refrigerators and air conditioners, one would expect it to overestimate "average" usage. 


Mr. Miner testified that after the meter change, nothing had changed in his household that would explain the drop in consumption, except the meter.  He had not changed any appliances, was not setting the thermostat differently, and had not taken any extended vacations, so he concluded that the difference was caused by the new meter.  (Tr. 15-16).  I consider that testimony credible, and consistent with the consumption and average daily temperature evidence.  Accordingly, I conclude that PECO should be required to recalculate his electric bill for the four years preceding the filing of his complaint.  Having reached that conclusion, it is necessary to determine the size of the credit.  Since the old meter is not available for test, the credit must be determined on the basis of the consumption figures.  



As previously noted, Mr. Miner consumption for 2002 (17,362) was 7.1% lower than his average consumption for the years 1998-2000 (18,694 kWh).  While he noticed a much more substantial drop immediately after the new meter was installed, at least some of that drop, albeit certainly not all of it, was likely weather-related.  To eliminate any weather related variations, it is necessary to compare averages over longer periods.  The only full calendar year after the meter change for which 12 months of data were available was 2002.  If we use a year beginning in November, we can obtain two years worth of averages after the meter change (November 2001 through November 2003) and compare it to the three years between November 1998 and November 2001.  Taking that step, the total kWh for each year is as follows:
November 1998-October 1999
18971

November 1999-October 2000
18688

November 2000-October 2001
18658

November 2001-October 2002
17467

November 2002-October 2003
14830

The average yearly usage before the meter change under this calculation is 18,772.3; after the meter change it is 16,148.5, a drop of 14%.  I do not believe that the data available will allow a more accurate calculation than this.  Thus, I conclude that a reduction in usage of 14% should be applied to Mr. Miner's bills during that part of the four years preceding the filing of his complaint (April 28, 2003) that the old meter was installed (i.e., before October 29, 2001).  This means that the reduction will apply to bills rendered from April 28, 1999 through October 29, 2001.   


One last comment is required here.  Ordinarily, the Commission’s regulation at 52 Pa. Code §57.20(h) requires electric utilities to test any service watthour meters removed from service for “as found” registration accuracy.  After testing, any meter found to have an average meter error of more than 2% fast (“fast meter”) requires the electric company to refund the customer the overcharge based upon the corrected meter reading.  52 Pa. Code §57.24(b).  Had PECO followed this regulation, it would have tested Mr. Miner's old meter and this proceeding may not have happened.  PECO did not test the meter that was removed from Mr. Miner's house when it was removed because it was only randomly testing meters replaced with AMRs.  Mr. Miner's meter was not one chosen for a random test.  (Tr. 48-49).  This practice was approved by the Commission in Petition of PECO Energy Co. for Waiver of 52 Pa. Code §57.20(h) Regarding As Found testing of Electric Meters, Docket No. P-00001790 (Order entered March 16, 2000).  The reason for the waiver was to relieve PECO of the need to test a multitude of meters as it was replacing all of its meters with AMRs.  In its order approving PECO's petition for waiver of the regulation, the Commission opined as follows:


PECO recognizes that the removal and destruction of meters without an as found test could be prejudicial to ratepayers.  After the installation of a new meter, a ratepayer’s consumption may decrease because a fast meter was removed; however, a fast meter situation cannot be confirmed without the as found test results.  To address this potential problem, PECO proposes that the Bureau of Consumer Services (“BCS”) identify the incidents of fast meters by comparing the history of the consumption for the customer and taking into consideration any changes in consumption utilization potential.  PECO submits that it is willing to accept all fast meter determinations of the BCS as final, binding and non-appealable.  Further, PECO agrees to refund amounts to affected ratepayers in accordance with the BCS decision.


In light of the circumstances presented, the Commission believes that PECO has demonstrated good cause for granting the requested temporary waiver of Section 56.20(h) as it transitions to an AMR system.  PECO has presented evidence to show that the cost of testing every meter removed from service for the purpose of installing the AMR system significantly outweighs the benefit to the ratepayer of a potential minimal refund.  Furthermore, BCS agrees that fast meter situations rarely occur, and BCS will be able to identify situations were it may have occurred with the meters being removed by PECO. . . .(Footnotes omitted).

Petition of PECO Energy Co. for Waiver of 52 Pa. Code §57.20(h) Regarding As Found testing of Electric Meters, Docket No. P-00001790, slip op. at 2-3.  Clearly, a situation such as Mr. Miner's was foreseen when PECO's petition was approved.  The fact that PECO agreed to be bound by BCS decisions in these cases does not mean that the customer is similarly bound.  In fact, unless PECO's petition was served on each of its customers, those customers did not even have notice that the regulation would be waived.  Thus I conclude that the Commission's ruling on PECO's petition does not preclude me from granting relief to Mr. Miner here.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding by virtue of 66 Pa. C.S. Chapters 13 and 15.


2.
The Complainant, David Miner, is the party with the burden of proof.


3.
The credible evidence of record establishes that PECO's electric meter that was installed at Mr. Miner's residence before October 29, 2001 was running fast in excess of the 2% allowed by the Commission's regulations.


4.
Pursuant to 66 Pa. C.S. §1312(a), any refund to Mr. Miner may extend back only four years from April 28, 2003, the date that he filed this complaint.



5.
To fairly compensate Mr. Miner for the fast meter that was at his residence, a reduction in usage of 14% should be applied to Mr. Miner's bills during that part of the four years preceding the filing of his complaint (April 28, 2003) that the old meter was installed (i.e., before October 29, 2001).  This means that the reduction should apply to bills rendered from April 28, 1999 through October 29, 2001.



6.
The Commission's ruling in Petition of PECO Energy Co. for Waiver of 52 Pa. Code §57.20(h) Regarding As Found testing of Electric Meters, Docket No. P-00001790 (Order entered March 16, 2000) does not preclude me from granting relief to Mr. Miner here.

ORDER


THEREFORE, 


IT IS ORDERED:



1.
That the complaint of David Miner v. PECO Energy Company at Docket No. F-01130435 is sustained in part consistent with this decision.



2.
That PECO shall recalculate the electric bills rendered to Mr. Miner from April 28, 1999 through October 29, 2001 by applying a reduction in usage of 14%.  Mr. Miner shall be refunded an amount equal to the difference between the recalculated amount for each bill and the amount originally billed, together with interest at the legal rate from the date of each such excessive payment.  This refund shall be paid within 30 days of the date of the final order in this proceeding. 



3.
That if he has not already done so, Mr. Miner shall pay to PECO any past due balance on his electric account within 30 days of the date of the final order in this proceeding. 

Date:  May 21, 2004



___________________________







Michael C. Schnierle







Administrative Law Judge
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