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INTRODUCTION
The proceeding initiated by Duquesne’s petition raises a number of questions concerning the provision of electric utility service in Pennsylvania.  The active parties to the proceeding have vigorously presented and argued their respective positions in a highly professional manner.  I would suggest that the Commission might find the briefs filed here useful in consideration of the issues raised by the POLR Roundtable proceeding.  The position of each active party is logically and legally supportable.  That those positions vary as much as they do results from the relative lack of experience with electric generation deregulation generally.
At least two of the electric generation supplier (“EGS”) parties to this proceeding have analogized electric generation deregulation to the current retail natural gas supply market.  As noted in the reply brief of the Duquesne Industrial Intervenors (“DII”), at pp. 8-9, the natural gas market has been evolving over nearly 25 years.  I would note at this point one other distinction between natural gas and electric generation.  The former can be stored economically while electric energy can not.  In western Pennsylvania natural gas is stored in large fields in geographical proximity to end-users.  With the exception of Allegheny Power’s pumped storage facility, electric energy can not be economically and conveniently stored.  Further, delivery of electric energy is constrained by the existing transmission system.  The limitations of the transmission system in western Pennsylvania serves as the underpinning for Strategic Energy’s qualified agreement with Duquesne joining PJM.  Strategic Main Brief, pp. 39-40.

As will be discussed later, a fundamental dichotomy exists between the traditional regulated utility service concept and a free market model for electric service.  I believe the tension between the two view points is manifested in the statutory framework.  In the following sections I will attempt to summarize the positions of the parties and to make recommendations as appropriate.
I.
HISTORY OF THE PROCEEDING
Duquesne Light Company filed its petition on December 9, 2003, for approval of its plan for the provision of electric distribution and transmission service for the period from January 1, 2005 to December 31, 2010.  This filing is generally referred to as Duquesne’s POLR III plan.  Duquesne’s petition contains a history of the prior POLR I and POLR II filings.  A concise history of electric generation deregulation in Pennsylvania is found in the decision of the Commonwealth Court in Aprippa v. Pa. PUC 792 A.2d 636, at 642-643 (Pa. Cmwlth. 2002).
A prehearing conference was held in Harrisburg on January 14, 2004, to consider Duquesne’s petition.  In addition to Duquesne, the Office of Trial Staff (“OTS”), Office of Consumer Advocate (“OCA”) and Office of Small Business Advocate (“OSBA”), and numerous other parties have petitioned to intervene in the proceeding.  The petitions of the following parties to intervene in this proceeding were granted in the prehearing order:  Allegheny Power; AmeriNet Central; Citizen Power, Inc.; Constellation NewEnergy, Inc.; Constellation Power Source, Inc.;  Energy America, LLC;  Exelon Corporation; PECO Energy Company;  Duquesne Industrial Intervenors (“DII”);  Dominion Retail, Inc.;  Green Mountain Energy Company;  Ohio Edison Company, et al.;  Pepco Energy Services, Inc.;  PJM Interconnection, LLC;  Reliant Resources, Inc.;  and Strategic Energy, LLC.  Additionally, the intervention of Calpine Corporation is granted in the ordering paragraphs below.
Hearings on the petition were held in Pittsburgh on March 30, 31 and April 1, 2004 in Pittsburgh.  Following the hearings, partial stipulations between Duquesne, OCA, OSBA and DII were filed.  Other parties not signatories to the stipulations objected to consideration of the stipulations without an opportunity to examine the witnesses supporting the stipulations.  Following a telephone conference conducted on April 23, 2004, the litigation schedule was modified to provide for the serving of prepared testimony regarding the stipulations, a further hearing on the stipulations on May 7, 2004, and supplemental briefs on the issues raised by the stipulation filed on May 15, 2004.  Tr. 879-911.
Main briefs have been filed by Duquesne, OTS, OCA, OSBA, DII, PJM, Strategic Energy, Dominion Retail, Penn Futures, Direct Energy, Constellation Power and New Energy, and Reliant.  Citizen Power filed a letter brief.  Reply briefs have been filed by Duquesne, OTS, OCA, OSBA, DII, Strategic Energy, Dominion Retail, Direct Energy, Constellation Power and New Energy and Reliant. Supplemental briefs have been filed by Duquesne, OCA, OSBA, DII, Dominion Retail, Strategic, Direct Energy, Constellation Power and New Energy and Reliant.  The resulting record consists of 1,094 pages of transcription of the testimony and argument, and numerous statements and exhibits of the parties.
Duquesne’s petition has been modified in the course of the proceeding to the point that most of the issues in conflict have been resolved with the representatives of Duquesne’s customers.  The parties opposed to the stipulations and Duquesne’s current plan consist of the OTS and the various generation suppliers and marketers.  One party expressing reservations is Citizen Power.  None of the electric distribution companies (“EDCs”) that have intervened have expressed an opinion on this record.

Duquesne’s plan for provider of last resort service consists of three main parts.  The first part provides for service to small customers, both residential and commercial.  The second part deals with large commercial and industrial customers.  The final part deals with Duquesne’s entry into the PJM regional transmission organization (“RTO”).  In turn, the costs of Duquesne joining PJM West are incorporated into Duquesne’s rates for all customer classes.
II.
FACTUAL BACKGROUND
THE RESTRUCTURING PROCEEDING AND POLR I


The Customer Choice Act required Duquesne and all other electric utilities to submit a restructuring plan in 1997.  The centerpiece of Duquesne’s restructuring plan was the divestiture of Duquesne’s generation to mitigate stranded costs.  Orion Power Holdings, Inc., through its subsidiary Orion Power Midwest LP, (collectively “Orion”), was the purchaser of Duquesne’s generating assets in that divestiture. The Commission approved the divestiture to Orion on April 12, 2000.  The divestiture substantially reduced Duquesne’s stranded costs.  To meet its obligations as POLR after the divestiture, Duquesne contracted to purchase its POLR requirements from Orion during “POLR I” at the generation rates specified in the Commission’s order approving Duquesne’s restructuring plan.  This supply arrangement ensured that Duquesne and its customers would be protected from the volatility of wholesale markets and the risk of Duquesne being unhedged for its POLR obligations.  (Orion was subsequently acquired by Reliant.)  Duq. St. 1, pp. 1-4.
POLR II PLAN


The success of Duquesne’s divestiture had the collateral effect of shortening the “transition period” (the period during which a competitive transition charge or CTC is collected) from 2007 to 2002 for most rate classes. Duquesne thus became the first major utility in the Commonwealth to address post-transition period POLR service.  Duquesne filed the POLR II plan in May 2000, and the plan was ultimately approved, as modified in a settlement (“the POLR II Settlement”), by the Commission on November 30, 2000.  Petition for Approval of Plan for Post-Transition Period POLR Service, Pennsylvania Public Utility Commission v. Duquesne Light Company, Commission Docket No. R-00974104.  Duq. St. 1, p. 3.


The principal objective of Duquesne’s POLR II plan was to lock in a substantial portion of the generation rate savings to be realized by customers from earlier termination of CTC payments.  Duquesne achieved this objective by entering into a wholesale agreement to purchase its POLR requirements from Orion.  The agreement terminates on December 31, 2004.  The form of this agreement was similar to the one entered into during POLR I, but the rates increased approximately 14.4% to reflect increases in market prices since the time of the divestiture.  Even with these increases in purchased power costs, however, total rates to POLR customers were reduced (due to elimination of the CTC) by 17% on a system average basis compared with POLR I total rates.  Residential customers received total rate cuts of 21% compared to POLR I levels.  Duq. St. 1, p. 4.  



These were the minimum savings achievable, given that customers could receive greater rate savings by switching to an EGS.  The POLR II plan, as approved, also included switching restrictions to ensure that certain customers could not game the POLR rates in a manner that would increase costs to all POLR customers.  With the POLR II rates and switching rules in place, Duquesne’s service territory enjoys the highest level of shopping (switching to service from an EGS) among small customers in the Commonwealth.  Tr. at 226, lines 4-5.

THE PJM WEST PROCEEDING


As part of the POLR II Settlement, Duquesne was required to commence negotiations to join the RTO (regional transmission organization) known as PJM West.  An RTO is an independent entity created to operate the regional transmission grid and to operate markets for energy, capacity and ancillary services.  The Federal Energy Regulatory Commission (“FERC”) required all electric utilities to explore RTO participation in its Order No. 2000 rulemaking.  



PJM imposes certain obligations on distribution companies that were not present in Duquesne’s area prior to joining PJM, particularly as it relates to the procurement of generating capacity and ancillary services. After entering into the POLR II Settlement, Duquesne therefore negotiated supplemental agreements to purchase the capacity and ancillary services required of load serving entities in PJM West.  The additional cost of capacity purchased from Orion was $43.7 million annually.  Duq. St. 1, p. 6; Duq. St. 5R, pp. 1-6.


On May 2, 2002, Duquesne filed a petition with the Commission seeking approval of the necessary modifications to the POLR II Settlement, including modifications to the POLR II rates to recover the costs of joining PJM West.  The Commission assigned the petition to ALJ John H. Corbett, Jr. for purposes of developing a record, and certifying that record to the Commission for decision.  During the pendency of the proceeding, the FERC issued its proposed rulemaking on Standard Market Design (“SMD”).  Remedying Undue Discrimination Through Open Access Transmission Service and Standard Electricity Market Design, 1999-2003 FERC Stats. & Regs., Proposed Regs. ¶ 32,563 (2002).  That rulemaking proposed significant changes in the capacity rules for existing RTOs and ISOs, with the potential that PJM West's then-existing capacity market would be modified substantially during the POLR II period.  Because of the uncertainty as to whether SMD would undercut the basis for the $43.7 million annual payment to Orion for capacity, Duquesne requested that the Commission withhold approval of the petition to join PJM West.  

On August 8, 2002, the Commission agreed with Duquesne’s request, dismissing the petition as “not ripe for consideration at this time.”  It held that “Duquesne is free to file a similar petition at the appropriate time to address issues relating to joining an RTO and recovering costs associated with that membership and additional cost obligations that are incurred as a result of their participation in an RTO.”  Petition of Duquesne Light Company Requesting Modification to POLR II Plan to Permit Participation In PJM West, Docket No. P‑00021969 at 10 (Aug. 8, 2002).  
III.
STATUTORY CONSIDERATIONS

Chapter 28 of the Public Utility Code contains the statutory requirements for the restructuring of the electric utility industry in Pennsylvania.  The parties to this proceeding have specifically referenced the following sections of Chapter 28.
66 Pa. C.S. §2802(3) - Because of advances in electric generation technology and Federal initiatives to encourage greater competition in the whole-sale electric market, it is now in the public interest to permit retail customers to obtain direct access to a competitive generation market as long as safe and affordable transmission and distribution service is available at levels of reliability that are currently enjoyed by the citizens and businesses of this Commonwealth.

 66 Pa. C.S. §2802(5) -  Competitive market forces are more effective than economic regulation in controlling the cost of generating electricity.
66 Pa. C.S. §2802(9) - Electric service is essential to the health and well-being of residents, to public safety and to orderly economic development, and electric service should be available to all customers on reasonable terms and conditions.
66 Pa. C.S. §2802(10) -  The Commonwealth must, at a minimum, continue the protections, policies and services that now assist customers who are low-income to afford electric service.

66 Pa. C.S. §2802(16) -  It is in the public interest for the transmission and distribution of electricity to continue to be regulated as a natural monopoly subject to the jurisdiction and active supervision of the Commission.  Electric distribution companies should continue to be the provider of last resort to ensure the availability of universal electric service in this Commonwealth unless another provider of last resort is approved by the Commission.
66 Pa. C.S. §2807(c) -  Subject to the right of an end-use customer to choose to receive separate bills from its electric generation supplier, the electric distribution company may be responsible for billing customers for all electric services, consistent with the regulations of the Commission, regardless of the provider of those services.

66 Pa. C.S. §2807(e) -  An electric distribution company’s obligation to provide electric service following implementation of restructuring and the choice of alternative generation by a customer is revised as follows:

(1)
While an electric distribution company collects either a competitive transition charge or an intangible transition charge or until 100% of its customers have choice, whichever is longer, the electric distribution company shall continue to have the full obligation to serve, including the connection of customers, the delivery of electric service and the production or acquisition of electric energy for customers.


(2)
At the end of the transition period, the Commission shall promulgate regulations to define the electric distribution company’s obligation to connect and deliver and acquire electricity under paragraph (3) that will exist at the end of the phase-in period.  (Emphasis added).

(3)
If a customer contracts for electric energy and it is not delivered or if a customer does not choose an alternative electric generation supplier, the electric distribution company or Commission-approved alternative supplier shall acquire electric energy at prevailing market prices to serve that customer and shall recover fully all reasonable costs.  (Emphasis added).

(4)
If a customer that chooses an alternative supplier and subsequently  desires to return to the local distribution company for generation service, the local distribution company shall treat that customer exactly as it would any new applicant for energy service.  (Emphasis added).
The cited statutory sections disclose a tension between the provision of safe, reliable, universal service at an “affordable price” while setting the goal of having the price for the generation component being set by a competitive market.  Reliability requires reserve transmission and generation capacity.  The reserves have a cost.  See the note in Strategic’s Supplemental brief at page 3.
Just what are the “reasonable costs” for a provider of last resort?  The supplier/marketer parties have included uncollectible accounts, the risk of default by generation suppliers, and overhead or administrative expenses.  But, should a POLR provider be entitled to earn a profit?  Would any alternative POLR supplier do so without the opportunity to earn a profit?  In the following sections the positions of the parties to this proceeding are reviewed.
IV.
DUQUESNE’S POLR III PROPOSAL


Following approval of the POLR II plan in 2000, Duquesne commenced work on a plan for the “POLR III” period that would commence on January 1, 2005.  On December 9, 2003, Duquesne submitted the present petition seeking approval of its POLR III plan.  The Petition contains three principal elements.  



The first element is a POLR plan for Small Customers.  The plan for Small Customers offers long-term, fixed rate protection through December 31, 2010.  Specifically, the plan includes two consecutive three-year fixed rate periods for Small Customers, one for January 1, 2005 through December 31, 2007, and a second for January 1, 2008 through December 31, 2010.  Duquesne proposed average generation rate increases of 11.5% in January 2005 and another 9.3% in January 2008 to reflect increases in market prices.  Duq. St. 1, pp.13-14.  Even with these generation rate increases, however, rates will be 15% lower than those in effect prior to the Customer Choice Act for the first three years, and will be 10% lower than those in effect prior to the Customer Choice Act during the second three years (even assuming rates are increased due to market conditions, as set forth in the Duquesne-OCA and Duquesne-OSBA Stipulations).  Compared to the generation rate cap (including the generation rate and CTC) under POLR I, the proposed generation rates are on average lower by 22% from 2005-2007 and 15% from 2008-2010.



Duquesne states that it is able to offer these fixed rates to Small Customers because it has entered into a contract with its affiliate, Duquesne Power, to provide power at fixed rates to Duquesne.  Duq. St. 2, p.13.  Duquesne Power will procure the power necessary to supply POLR load through a combination of a purchased generation asset, the Sunbury coal-fired electric generation station (located in eastern Pennsylvania), and wholesale market purchases in PJM. Duq. St. 1, p. 15.  Duquesne Power will provide all the capacity, energy and ancillary services necessary to serve Duquesne’s POLR load.  Duq. St. 2, p.13.  Duquesne Power’s purchase of the Sunbury station is pending FERC approval.



The second element of Duquesne’s plan is a proposal for serving Large C&I Customers.  In discussions with large customers, and after considering the position of the Industrial Energy Consumers of Pennsylvania (see Duq. St. 3, pp. 44-45), Duquesne concluded that most Large C&I Customers would prefer a formal competitive solicitation process for acquiring power at wholesale.  Duq. St. 1, p. 25.  Duquesne also concluded, based on input from these customers, that Large C&I Customers desire more than one POLR product option; specifically, customers wanted the ability to choose between fixed and variable price products.  Therefore, for large C&I customers, Duquesne proposed to provide two products during the POLR III period.  The first is an hourly price service (“HPS”) under which the customer pays the real-time market clearing prices within PJM applicable to its location, along with a capacity payment.  Duq. St. 1, p. 24.  The second product is fixed-price default service (“FPDS”), under which POLR rates will be fixed for one-year periods.  Duquesne initially proposed to procure power to provide both products through two consecutive competitive auctions.  Auction winners would provide all-requirements service to Duquesne under standardized wholesale supply contracts.  See Duq. St. 3, p. 9, 46-51.  



The third portion of the POLR III Plan is a request that the Commission grant any necessary approvals to join PJM and recover incremental costs associated with joining the RTO.   The POLR II Settlement required Duquesne to negotiate the necessary arrangements to join PJM, but the OCA and DII urged Duquesne to delay PJM membership until the end of 2004 so as to avoid modifying the POLR II settlement rates.  Duquesne has now again taken the necessary steps to join PJM.  See Duq. St. 5.  PJM is widely known as the premier regional grid organization in the nation.  Duq. St. 6, p. 2-3.  Approval to join PJM will mean that all Pennsylvania electric utilities but one are members of PJM.

SMALL CUSTOMER POLR SERVICE
The final version of Duquesne’s plan for provider of last resort service for small (residential) customers is encompassed in the Duquesne’s revised partial stipulations with the Office of Consumer Advocate and the Office of Small Business Advocate.  The plan proposes to establish the rates for electric generation service for Duquesne’s residential customer for the time period January 1, 2005, until December 31, 2010.  The major provisions of the two stipulations are as follows:

1.  
Duquesne’s small customers will receive service at the fixed POLR rates for 2005 through 2007 as proposed in Duquesne’s direct testimony, but as modified to incorporate the addition of the PJM surcharge.  The two stipulations contain specific agreements regarding the affected rate classes.

2.  
For the period 2008 through 2010 the rates will be bounded by a floor and a ceiling, as set forth in an attachment.  Should Duquesne desire to set rates above the floor, it must make a filing on or before March 1, 2007, and must support its request with market evidence that a rate increase is necessary.

3.  
Duquesne agrees to not seek a generation rate increase above the levels set in the first two paragraphs unless Duquesne Power defaults on its power contract, and Duquesne Holdings defaults on its parent guarantee and these defaults threaten the financial ability of Duquesne Light Company to continue to provide reliable service.

4.  
Duquesne agrees not to seek an increase in distribution rates that would become effective prior to January 1, 2008, with certain provisions regarding regulatory requirements.

5.  
Duquesne agrees to meet or exceed the reliability requirements for distribution service contained in applicable Commission regulations and orders.

6.  
Duquesne agrees to fix the PJM surcharge for Small Customer POLR service for the six-year period at the rate identified in Rider No. 1 – PJM surcharge contained on revised page 82 of Duquesne Exhibit WVP-1.

7.  
Duquesne agrees to provide renewable and environmentally beneficial energy resources as part of its Small Customer POLR supply portfolio consistent with any enacted law, or if no law is enacted, Duquesne commits to complying with the guidelines and definitions in Senate Bill 1030 which is attached.

8.  
Duquesne agrees to pursue cost-effective demand response programs for its Small Customers.  Duquesne agrees to meet with the OSBA when developing and designing any demand side response programs.
THE POSITIONS OF THE PARTIES OPPOSED

OTS opposes the small customer plan.  OTS proposes that the POLR III rates be set by an annual auction.  OTS St. 2.  Doing so would bring Duquesne into compliance with the provision of the requirement of Section 2807(e) that the POLR provider acquire electric energy at prevailing market prices.

OTS also opposes specific portions of the small customer plan.  First, OTS questions the forecasts for inflation used by Duquesne in calculating the proposed rates.  In essence, OTS believes the rates are set too high.  Secondly, OTS disputes Duquesne’s premise that energy prices will rise over the next six years.  OTS’ Mr. Gruber expressed the view that energy prices will either decline or rise very slowly over the next seven years.  He notes that Duquesne’s plan does not provide for a decrease in rates in the event the cost of energy does decline.  Thirdly, Mr. Gruber objects to Duquesne’s plan to create an unregulated subsidiary, Duquesne Power, to purchase power to serve POLR III customers.  He objects to the subsidiary having a layer of profit built into its sales.  Fourthly and finally, OTS objects that the proposal is anti-competitive.  The ceiling price will inhibit competition to serve the small customers.  Further, Duquesne Power will benefit from any lower prices in a competitive market, while it is the view of the OTS that Duquesne’s small customers would benefit directly from lower prices if the power was purchased annually directly by Duquesne in an auction.  OTS Main Brief, 

pp. 7-14; OTS Reply Brief, pp. 8-14.

On the contrary, Dominion Retail has taken the position that the small customer rates proposed by Duquesne, OCA and OSBA are too low.  As spelled out in Dominion Retail’s Main Brief, the difference is between 6.3 cents per kilowatt hour for a rate RS customer versus the 7 cents per kilowatt hour resulting from the analysis done by Dominion’s witness Mr. Butler. Dominion Main Brief, p. 3.  Dominion contends that the small customer POLR III rates are not market based, but agree that, perhaps by accident, the rates did match up with market rates in early 2004.  Dominion also objects to the continuation of switching rules developed under POLR II.  The current rule for a residential customer, which Duquesne proposes to retain, is that the customer is free to enter the competitive market.  Should the customer return to Duquesne’s POLR service, the customer can not leave for one year.  Dominion Main Brief, pp. 11-17.

Dominion also argues that Duquesne’s proposed rates are too low because they do not recover all reasonable costs pursuant to Section 2807(e)(3).  The specific costs Dominion would include are uncollectible expense and the cost of managing the risk of allowing unlimited customer switching.  Dominion does agree with Duquesne’s proposal to use “market forward” prices for evaluating rates for the second three year period, but proposes that Duquesne use that technique to set the rates for the first three year period by way of a compliance filing to be made later this year.  Dominion Reply Brief, pp. 1-9.

In its supplemental brief Dominion reiterates its opposition to the small POLR plan stipulations.  Dominion asserts that the only way to bring the plan into compliance is to require that rates for each of the six years be set in accordance with the market based adjustment proposed by Duquesne in its rebuttal testimony, but then withdrawn as part of the stipulations with OCA and OSBA.  Finally, all switching restrictions must be eliminated.  Dominion Supp. brief, pp. 1-5.

Constellation Power Source, Inc., and Constellation NewEnergy, Inc., (“Constellation”) join OTS in objecting to Duquesne’s small customer POLR plan.  As with OTS and Dominion, Constellation faults the plan for not providing for rates based on “prevailing market prices”, but, instead, setting rates at a level that will permit the recovery of the costs associated with the entry of its subsidiary Duquesne Power into the “merchant generation business”.  Constellation Main Brief, p. 18; Reply Brief, p. 1.

While Constellation joins OTS in its opinion that the small customer rates established in the Duquesne/OCA/OSBA stipulations are currently too high, Constellation goes on to set forth at length its view of how a competitive procurement process would benefit Duquesne’s small customers.  Constellation does not address the provision in the Duquesne’s plan for a review of the small customer rates at the end of the first three year period. Constellation Main Brief, pp. 18-28.

Constellation’s supplement brief reiterates its position that the stipulations between Duquesne and OCA and OSBA do not comply with the statutory requirements.  Constellation Supp. brief, pp. 2-4.

Strategic Energy, LLC, (“Strategic”) strongly opposes Duquesne’s position that its POLR plan is a further transition or interim arrangement pending promulgation by this Commission of generic regulations and the end of rate caps for all Pennsylvania EDCs.  Strategic argues that the small POLR plan can not be approved because it is inconsistent with the Electric Choice Act.  Strategic contends that the rates in the small plan are not set by “prevailing market prices” and do not include “all reasonable costs”.  At this point, the implication is that the rates are too low.  However, Strategic asserts that the Electric Choice Act does not permit post-transition POLR rates that include a profit or a “margin”.  That Duquesne admits that the rates are designed to recover a profit serves to invalidate those rates from Strategic’s view.  The implication of the argument at this point is that the rates are too high.  But the argument serves to introduce the issue that was of great concern to all of the suppliers:  What margin, if any, is appropriate for POLR rates, and how would it be determined.  Strategic Main Brief, pp. 9-21.

Strategic goes on to promote its “Better Choice” plan.  The plan would set the small customer rates for the period 2005 through 2008 on the basis of market prices in effect in the fall of 2004 in PJM West, together with all quantified costs of providing the service, subject to review and approval by the Commission.  Duquesne would be permitted to adjust the rates every six months in accordance with a market index, subject to Commission approval. The rates would be reviewed after the first three years to establish rates for the 2008-2010 period.  Strategic would scrap Duquesne’s switching rules and would provide that only the customer can initiate a switch.  Finally, Strategic would direct Duquesne to develop season rates for small customers.  Strategic Main Brief, pp. 21-23, 31-34; Reply Brief, pp. 3-14.

Strategic proposes that the Commission direct Duquesne to offer consolidated billing by the customer’s EGS.  The billing by the EGS would include Duquesne’s distribution charges.  The benefits from Strategic’s viewpoint are that the EGS receives direct payment and avoids separate billing for closing related services.  Consolidated billing would serve to strengthen ties between the EGS and the customer, and probably aid the EGS in its marketing efforts.  Strategic Main Brief, pp. 37-38.

In its supplemental brief, Strategic reiterates its proposal for small customer POLR service.  Rates for the first three years should be set by actual market “results” for “three year forward contracts” at the PJM West hub.  The rates should include a “cost-based adder” to be determined in a workshop in the compliance phase of the case.  The rates for the second three year period should be reconsidered in the third year of the first three year period.  Strategic would prefer to separate the smallest commercial customers from the larger ones with regard to the small POLR plan.  Finally, the switching rules should be eliminated with only the customer having the ability to switch.  Strategic Supp. brief. pp. 4-6.

Energy America LLC, doing business as Direct Energy, LLC, (“Direct Energy” or “Direct”) likewise opposes Duquesne’s small customer POLR plan for not having market based rates.  Direct characterizes Duquesne’s proposed rates as being “administratively determined”.  Direct asserts that setting rates for six years cannot reflect prevailing market prices for that period.  Finally, Duquesne’s plan does not provide for the recovery of all risks associated with the acquisition of generation services.  The implication appears to me to be that Direct believes that Duquesne’s small customer POLR rates are too low.  Direct proposes that the Commission adopt a rule that requires a customer to initiate a switch in providers.  Further, Direct proposes that POLR rates either be adjusted seasonally or regularly.  Finally, Direct supports Strategic’s request for consolidated billing.  Direct Main Brief, pp. 2-6.

In its supplemental brief, Direct succinctly states that the Commission should reject the stipulated plan if it is not modified as proposed by the suppliers.  If it is adopted, it should be provided that the stipulation be superseded by the Commission’s POLR regulations when adopted.  Direct adopts the Strategic proposal for the initial three year period with biannual or annual adjustments.  Direct Supp. brief, pp. 1-2.

Reliant Resources, Inc., (“Reliant”) does not support Duquesne’s small customer POLR plan.  First of all, the six year period is too long to cap rates and still maintain that those rates have some relationship to “prevailing market rates”.  Reliant proposes that the Commission adopt Duquesne’s plan for residential customers for the initial three year period.  At the end of the three year period, the market should be evaluated for the development of competition to that point, and appropriate changes made to the POLR plan.  Reliant further proposes, for small commercial customers, that the Commission adopt a plan that rates would be set according to a defined market index up to twice a year.  The plan would be reviewed in 2007 for considerations of any modifications.  Reliant believes that Duquesne is underestimating the risk it is undertaking in its proposal to set rates for its small customers for a six year period.  Reliant Main Brief, 

pp. 12-21; Reply Brief, pp. 12-23.

Reliant does not address the small POLR plan per se in its supplemental brief other than to say that the stipulated plan is no better than the original.  Reliant emphasizes that the stipulations do not reflect a consensus of the parties because all of the stipulations are opposed by the suppliers.  Reliant Supp. brief. pp. 6-9.

Citizen Power, in its letter dated April 16, 2004, submitted in lieu of a main brief, it asks that the Commission impose an additional condition in the event the Commission approves the stipulation between Duquesne and the OCA.  The condition is that retail rates charged by Duquesne will be no higher than the “cost basis for wholesale sales by Duquesne Light’s affiliated supplier, Duquesne Power, L.P., . . . as determined by the Federal Energy Regulatory Commission”.  Citizen states that it recognized the potential for “affiliated abuse”, and has intervened in and protested the filing made by Duquesne Power at FERC for authority to sell power to Duquesne Light at market-based rates.

Citizen Power’s letter goes on to state that while it views Duquesne’s agreement to include renewable and environmentally beneficial resources in its generation portfolio as a positive step, it joins PennFuture in its view of waste coal.  Also it agrees with PennFuture that the stipulation does not go far enough with regard to the use of renewable resources.

RESPONSES OF THE STIPULATING PARTIES

In its supplemental brief, Duquesne points out that no party offered any testimony as to appropriate rate levels for the first years of the small POLR plan as revised by the Duquesne/OCA stipulation.  Only Dominion questioned the method for setting rates for the second three year period.  In essence, the method used would be determined in 2007, and Duquesne argues that Dominion is not harmed by that provision.  Duquesne notes that no party objected to the distribution rate freeze provisions of the stipulation.  Duquesne also notes that no party has objected to the provisions in the stipulation regarding the use of renewable resources or cost-effective demand side management or response.  Duq. Supp. brief, pp. 9-12.

Regarding the Duquesne/OSBA stipulation, Duquesne defends the rates for low-load factor customers by pointing out that they will pay higher rates than larger customers.  Strategic’s witness suggested that the lower rates may not be justifiable by the cost to serve. Duquesne counters by arguing that no supplier has demonstrated that the rates are below market rates.  Further, Duquesne disputes the contention that rates should be set high enough to cover the supplier’s marketing or “customer acquisition” costs.  Duq. Supp. brief, pp. 12-13.

OCA’s supplemental brief focuses on the suppliers’ allegations that the Duquesne/OCA stipulation made significant last minute changes in Duquesne’s small customer POLR plan.  OCA contends that the changes were minor and within the scope of the original filing, as does Duquesne.  Further, OCA contends that Dominion’s witness Mr. Butler’s calculation of market price for the 2008-2010 time period is seriously flawed.  OCA contends that Mr. Butler’s price, which was higher than the ceiling in the stipulation, demonstrated the flaw in using short term market information from what is currently an illiquid market.  Finally, OCA contends that both Duquesne’s Mr. Wilson and its witness Mr. Montalvo presented support for the floor and ceiling range for the 2008-2010 period.  OCA supp. brief, 1-11.

The OSBA supplemental brief begins with a useful discussion of the purpose of the Electricity Generation Customer Choice and Competition Act.  Contrary to the positions of the marketers, OSBA points out that the Act provides for assurance that electric service is available to all customers on reasonable terms and conditions.  Further, the Act provides that customers will have an opportunity to purchase electricity from the supplier of their choice, but it does not impose any compliance test for the number of customers who choose to shop.  The OSBA introduction concludes with a different slant on the words “prevailing market prices”.  OSBA notes that the legislature mandated that the POLR supplier “acquire electric energy at prevailing market prices” in order to serve its POLR customers, with clear implication that those prices are not to be higher in order to encourage, or even force, customers to shop.  OSBA supp. brief, pp. 2-4.

The OSBA supplemental brief argues that the Duquesne/OSBA stipulation meets all procedural requirements.  Further, the opponents have had an ample opportunity to comment on and to contest the stipulation.  OSBA supp. brief, pp. 4-5.

The OSBA supplemental brief presents a spirited argument in support of the rates established in the stipulation.  While some rates, for small, low-load customers, were lowered, OSBA states that those loads were too high.  Other, larger, customers will see rate increases that will bring their rates more in line with market prices.  OSBA emphasizes that Strategic’s witness Mr. McCormick’s objections to the rates have more to do with the costs of marketing to the small commercial customers than the rates themselves.  OSBA supp. brief, pp. 8-13.

The OSBA supplemental brief concludes with a section detailing the disagreements between the supplier/marketer opponents of the stipulation.  The OSBA states that because of the diversity and inconsistency among the marketers, the call by some for a collaborative in this proceeding would not be productive.  OSBA Supp. brief, pp. 13-15.

RECOMMENDATIONS
I recommend adoption of the Duquesne small POLR plan as modified by the partial stipulations between Duquesne and the OCA and the OSBA.  I do so, in part, as that plan is the only comprehensible and complete plan presented in this record.  Further, it provides for service within Duquesne’s service territory while this Commission completes its task of developing regulations to implement the final stages of the process mandated by the Electricity Generation Customer Choice and Competition Act (“Act”).  Finally, the plan as modified by the stipulations provides for the recovery of the costs associated with Duquesne joining and meshing its operations with PJM.

One statutory provision that the parties have not mentioned is one I wish I had asked them to address specifically.  While the parties have focused on subparts (2) through (4) of Section 2807(e), no one to my knowledge had dealt with implications of subpart (1), which provides that an EDC shall continue to have the full obligation to serve while it either collects a CTC or until 100% of its customers have choice, whichever is longer.  At least two of Duquesne’s largest customers are still paying CTC under the POLR I plan and will be into sometime in 2005.  I am uncertain as to the meaning of 100% of the customers having choice.  However, it appears to me that Duquesne is still in a transition period, and that its arguments to that effect are well taken.  It is clear that the electricity generation market is still in its infancy.  Further, it may be that the effects of Duquesne joining PJM are still not clearly understood.

Of course, the provisions of subpart (1) are controlled by what constitutes the end of the transition period.  Subpart (2) of Section 2807(e) states that the Commission shall promulgate regulations is relied on by Duquesne and the stipulating parties for the proposition that Duquesne’s territory is still in a transitional mode.  The argument continues that the POLR III plan provides for the continuance of service while the transition period comes to a close.

The question of just what are prevailing market prices is an interesting one.  It will be answered presumably by this Commission’s regulations.  In the meantime, Duquesne has set its small POLR prices based on the wholesale cost of power plus a margin to cover its costs, risks and provide a profit similar to what it was experiencing under the POLR II rates.  It sounds to me like Duquesne has established a price at which it is willing to provide its services to the public.  That those rates are set higher than the POLR II rates would seem to provide an opportunity to the suppliers/marketers to continue to persuade customers in the Duquesne service territory to shop.  The switching rules under POLR II, that are proposed to be carried over to POLR III, do not seem to have hindered shopping.

Again, the provisions of subpart (4) to Section 2807(e) of the Act have been relied on by the suppliers/marketers for the proposition that any rules on switching imposed by the EDC or POLR provider are improper.  Subpart (4) states that an EDC will treat any customer returning from an alternate supplier to generation service from the EDC, presumably the POLR provider, the EDC shall treat that customer exactly as it would any new customer.  However, I would suppose that the meaning of subpart (4) will likewise be determined by this Commission’s regulations.  Further, there is nothing in the language of the subpart that would preclude the EDC from imposing switching restrictions on new applicants for service.  Guidelines Addressing Return of Customers to Provider of Last Resort Service, M-00960890, F0017, Final Order, June 22, 2000.  Also see Pa. PUC v. West Penn Power, R-00005538, Opinion and Order adopted February 8, 2001, slip op. pp. 4-9.
LARGE COMMERCIAL AND INDUSTRIAL POLR SERVICE
The final version of Duquesne’s plan for provider of last resort service for large commercial and industrial customers is incorporated in the stipulation entered into by Duquesne and the Duquesne Industrial Intervenors (“DII”).  The details of the plan and its evolution are set forth in Duquesne’s main brief, pp. 31-39.  Duquesne and DII have agreed that the terms of the stipulation will be effective for service to Duquesne’s large commercial and industrial (“C&I”) customers for the period starting January 1, 2005 until the beginning of Duquesne’s first planning period following the effective date of state-wide post-competitive transition charge (“CTC”) regulations.  Duquesne’s planning period begins on June 1 of each year.  Following the effective date of the post-CTC regulations Duquesne agrees to submit for Commission approval a compliance plan for POLR service to its Large C&I customers, to become effective for the next planning period.

The highlights of the stipulation include an agreement that Duquesne will be compensated for the risk involved in providing Large C&I service by two separate “adders”.  The first is a $0.50/MWh ($00.005 or 0.05 cents/kWh, otherwise known as “0.5 mils”) applicable to all sales to Large C&I customers whether taking POLR service or receiving service from an electric generation supplier (“EGS”).  The second “adder” or additional charge is a rate-specific charge applied to each rate class designed to compensate Duquesne at approximately the same revenue level as the “adder” it currently collects pursuant to the POLR II Settlement.

Customers on Rate Schedule High Voltage Power Service (“HVPS”) will remain on POLR I rates and continue to pay competitive transition charges after January 1, 2005 will be required to pay the net incremental charges associated with their electric requirements as a result of Duquesne joining PJM as of January 1, 2005.  Other provisions of the stipulation are similar to the stipulations with OCA and OSBA in that Duquesne agrees not to seek a distribution rate increase that would become effective prior to January 1, 2008, with certain caveats.  Duquesne agrees to meet or exceed this Commission’s reliability requirements.

In addition to the “adders”, the contentious matters raised by Duquesne’s Large C&I POLR service plan are that Duquesne intends to continue to offer two services.  One is an hourly priced service (“HPS”) and the other is the fixed price default service (“FPDS”).  As stated in its title, customers who do not choose a service will be defaulted to the fixed price service.  Further, Duquesne and DII stipulated that current switching rules would continue under the POLR III plan.


In its initial POLR plan Duquesne proposed a fixed retail adder of 5 mils per kilowatt-hour ($5.00/MWh or $0.05 or 5 cents/kWh) on both the HPS and FPDS POLR options. Duquesne contends that the retail adder has three purposes.  First, it will promote retail competition by recognizing that EGSs must incur retail costs above the wholesale electric energy purchase price.  Second, it is intended to compensate Duquesne for accepting risks associated with providing Large C&I POLR services.  Of the many risks associated with this type of POLR service, the principal risk is that suppliers will default on their commitments and Duquesne will be forced to procure power at higher prices.  Third, it will allow Duquesne to recover its administrative costs associated with conducting the solicitations and performing new retail and management functions.  New administrative costs will be incurred for start-up and administration of the request for proposal (“RFP”) on an annual basis; developing, implementing and maintaining billing systems for two new products; customer education and notification; and on an ongoing basis, additional transaction costs associated with PJM real-time pricing and reconciliation.  Duquesne will incur many of these costs regardless of the load taking the FPDS or HPS options.  Duq. St. 4, p. 23.  



In proposing a 5 mil retail adder, the Company considered the level of retail adders in other jurisdictions and attempted to balance the interests of the customers and EGSs.  Duquesne designed the retail adder to reflect the administrative costs associated with serving POLR customers, including a reasonable margin for Duquesne commensurate with the risk it assumed.  Duq. St. 2-R, pp.17-18.



To bridge the large differences in positions over the appropriate level of the adder, Duquesne and DII have agreed to a stipulation on this issue.  The parties have agreed that there will be two separate adders, neither of which will be subject to reconciliation.  The first adder will be a $0.50/MWh (0.05 cents or 0.5 mil/kWh) adder applicable to all sales to Large C&I Customers, including customers taking POLR III service and those supplied by an electric generation supplier.  This adder will recover a small charge from all customers to recognize the benefits they receive from Duquesne by having POLR service available as a backstop.



The second adder will be recovered only from POLR III customers consistent with the cost recovery principles discussed in the surrebuttal testimony of DII’s witness, Mr. Baron.  The adder is intended to compensate Duquesne at approximately the same revenue level as the adder it currently collects pursuant to the POLR II Settlement.   Its recovery is based on the distribution cost allocators from Duquesne’s most recent (i.e., 1996) cost of service study, and produces individual rate schedule adders at the levels set forth below:

	Rate Schedule
	POLR Only Adder

	GL
	$3.54 /MWh (0.354 cents/kWh)

	GLH
	$2.17 /MWh (0.217 cents/kWh)

	L
	$2.06 /MWh (0.206 cents/kWh)

	HVPS
	$0.35 /MWh (0.035 cents/kWh)




Duquesne believes that the DII-Duquesne Stipulation on the retail adder represents a reasonable compromise on a difficult issue, and should be approved.  The Commission has not yet adopted regulations on the retail adder that should be applied to adjust wholesale market prices to retail POLR rates.  As the wide range of positions of the parties demonstrates, and as Duquesne has acknowledged, “there is no single ‘right’ answer” on this issue.  Duq. St. 1-R, p. 23.  The level of the adder is, by its nature, somewhat subjective, turning on judgments regarding the level of cost and risk being incurred and policy considerations associated with promoting retail competition.  The compromise embodied in the DII-DLC Stipulation is a reasonable resolution of this issue until the Commission promulgates its post-transition period POLR regulations.  Duquesne argues that the adders reflected in the stipulation fall in the mid-range of adders proposed by the parties, with DII proposing an adder of 1 mil/kWh and other parties advocating adders of 3-7 mills/kWh.  Furthermore, the second adder (applied only to POLR sales) is designed to recover the same revenues produced by the retail adder approved for the POLR II rates.   Thus, in effect, the Stipulation continues the status quo ante until the Commission adopts post-transition period regulations on a state-wide basis.



The switching rules proposed in this proceeding for Large C&I Customers reflect Duquesne’s understanding of the desires of its Large C&I Customers.  Tr. 224-5.   Duquesne developed its customer switching rules for Large C&I Customers based on the Industrial Energy Consumers of Pennsylvania POLR position statement and in the interest of its customers.  That position statement (attached as Exhibit NSF-9 to Mr. Fisher’s direct testimony) suggested that a POLR provider offer fixed rates “based on the length of the commitment made by the customer”. The Company is willing to make such an offer if the customer is willing to make a commitment.  Duq. St. 4-R, p.11.  Customers taking FPDS service would be committed to remain on the service for the entire term of the price application period (i.e., January 1, 2005 through May 31, 2006 for the initial RFP and Enrollment Period) until the next RFP is conducted.  The fixed rate in the service is tied to the customer’s commitment to remain on this particular service.  The commitment is necessary to reduce the costs of procuring supply for FPDS.  If customers were willing to make such a commitment, the existing generation rate adjustment (“GRA”) mechanism would not apply to FPDS customers.  Customers selecting the HPS service or an EGS can switch anytime subject to Duquesne’s switching protocols in the retail tariff and their contract with the EGS.



Customer switching rules have proven to be necessary in Duquesne’s service area. During the summer of 2000, approximately 63% of all shopping peak demand returned to POLR service.  As a result, in POLR II, Duquesne’s POLR supplier, Orion conditioned its agreement to provide such power upon the implementation of a rule that protects it against POLR customers returning for POLR service only during high-cost months (“summer switching”).



In June of 2000, the Commission issued a Tentative Order recognizing that there was a customer switching problem, noting that:


Through monitoring the development of a competitive generation market, the Commission has become aware of the return of significant numbers of customers from EGSs to rate-capped PLR service particularly during high-cost months.  In some instances, where tariff provisions do not include 12-month requirements, customers are returning for the high-cost months and intending to return thereafter to the competitive market.  In other situations, the expiration of long-term contracts simply coincides with the onset of a high-cost period.

Guidelines Addressing Return of Customers to Provider of Last Resort Service, M‑00960890, F0017, Tentative Order, June 2, 2000, slip op. p. 3.



In the Commission’s Final Order later that month, the Commission “encourage[d] implementation of procedures that…enable EDCs to avoid the significant adverse economic impacts resulting from the short-term return by C&I customers to PLR service during high-cost periods.”  Guidelines, supra, Final Order, June 22, 2000, slip op. p. 5.  Also see Pa. PUC v. West Penn Power, R-00005538, Opinion and Order adopted February 8, 2001, slip op. pp. 4-9.


After considerable discussion with customers and suppliers during the POLR II Settlement process, the parties agreed, and the Commission approved a GRA mechanism to address the problem described above.  Duquesne believes that the current switching rules have proven to be effective and successful in mitigating gaming behavior.  At the same time, customer switching levels have increased since the rules have been put in place.  Indeed, there is presently a higher percentage of Large C&I Customers shopping today than there was in 1999 and 2000 when Duquesne did not have switching rules.  Tr. 226-7.  Duquesne therefore believes its proposal to continue to maintain switching rules – a simple commitment that the customer stay on the annual service (FPDS) that it is receiving – should be approved.

POSITIONS OF THE PARTIES OPPOSED



Constellation, Reliant and Strategic argue that Duquesne should eliminate the FPDS product option (Con. St. 1, p. 32; Reliant St. 1, p. 9; Strategic St. 1, p.28-30).  These suppliers argue that Duquesne should offer only an hourly service to the Large C&I Customers and that only EGSs should be permitted to offer a fixed priced product.  The suppliers argue that limiting POLR service to an hourly price option will increase shopping.  If the fixed price POLR service is not eliminated, the suppliers propose that Large C&I Customers should default to hourly price service rather than FPDS as proposed by Duquesne.  Strategic St. 1, pp.28-9, St. 2, pp. 9-10; Reliant St. 1, p.19.  



Reliant offered testimony at the May 7 hearing to the effect that it would not commit to enter Duquesne’s service territory unless all impediments to a customer’s ability to choose a generation supplier were removed, and the only POLR offering to Large C&I customers was a single hourly priced service.  Further, any POLR offering to Large C&I customers must have a “reasonable retail services fee” in the range of 5.0 mils to 6.5 mils/kWh, rather than “the de minimus level of the retail adders in the Duquesne/DII stipulation.”  Reliant Supp. brief, 

pp. 3-6.



Constellation like Reliant opposes any fixed price offering by Duquesne to its Large C&I customers.  Constellation also opposes any switching rules.  I must note at this point that neither Reliant nor Constellation acknowledge in their briefs that Duquesne’s hourly priced service (“HPS”) does not have any switching limitations.  Constellation like Reliant believes that the adders in the Duquesne/DII stipulation are too low to cover the risks inherent in the provision of POLR service.  Constellation also opposes the imposition of the 0.5 mil adder to the rates for non-shopping customers as an improper imposition of a POLR fee.  Finally, Constellation asks that Duquesne be prohibited from marketing its POLR service.  Constellation Supp. brief, 

pp. 5-17.



Strategic joins in the criticizing of the “arbitrary adders” established by the Duquesne/DII stipulation.  While contending that no factual basis for the adders has been adduced, Strategic also argues that the adders are too low.  It also opposes the imposition of the 0.5 mil adder on shopping customers as an improper imposition of POLR costs on a non-POLR customer.  Strategic Supp. brief, pp. 12-15.



Strategic would agree to Duquesne offering both the FPDS and the HPS options, but would modify the proposal by requiring a RFP every six months rather than once a year.  Further, Strategic argues that no one supplier should be awarded more than 40% of the load, and that at least three different suppliers should be selected.  Strategic believes that HPS should be the default option.  Interestingly, Strategic argues that “the ICAP portion of HPS service should be set using an RFP and not procured by Duquesne Power via the daily ICAP market.”  I assume ICAP has something to do with a capacity reserve, but I have searched in vain through Strategic’s briefs and testimony for more information.  Strategic Supp. brief, pp. 5-6.

RESPONSES OF THE STIPULATING PARTIES



Duquesne argues that it is true that limiting POLR service to an hourly price option will increase shopping, but that is because virtually no customers want hourly service.   The testimony of the suppliers proposing this limitation amply demonstrates this.  For example, Ms. Lynch submitted evidence showing that a utility offering only an hourly POLR option had over 95% of its customers switched to an EGS.  Con. St. 1, p.33.  Reliant submitted evidence that is comparable.  Reliant St. 1, p. 17.  



The preference of Duquesne’s Large C&I Customers for a fixed price service is confirmed in the testimony of the DII customer representatives.  See DII St. 2-R, p. 4, lines 3-8; DII St. 3-R, p.1-2; and DII St. 4-R, p. 4, lines 4-18.  Indeed, Duquesne is only aware of one out of 860 plus Large C&I Customers that have expressed an interest in an hourly price service.  Duq. St. 4-R, pp. 14-16.  DII witness Mr. Baron emphasized in his cross-examination that Large C&I Customers should default to a fixed price service and that public policy supported providing that protection to a defaulting customer.  Tr. 513.



Duquesne will procure wholesale power to serve Large C&I Customers through standardized wholesale contracts.  See Ex. NSF-10.  These wholesale contracts include certain credit terms to help to protect Duquesne against supplier default.  Constellation witness Ms. Lynch has criticized Duquesne’s FPDS supplier contract because the same credit terms do not apply to Duquesne.  Con. St. 1, p. 15.  Ms. Lynch’s arguments are not supported by the competitive supply procurements relied upon in her testimony.  The pre-approved contracts used in both of the competitive POLR procurement processes discussed in her testimony, the New Jersey BGS auctions and the Maryland Standard Offer Service RFPs, do not provide the two-way credit and collateral provisions she seeks to impose on Duquesne in this case.  Both of these contracts only require winning bidders to post collateral.  There is no mirroring collateral requirement imposed on New Jersey or Maryland EDCs.  The cited New Jersey and Maryland auctions and RFPs appear to have been successful without the two-way credit and collateral provisions in the pre-approved contracts.  Moreover, it is Duquesne’s position that the imposition of credit and collateral requirements on Duquesne could increase Duquesne’s cost in providing FPDS service and could force the Company to raise its proposed Large C&I Customer retail adder.  Additional incremental costs would be incurred in securing and supporting additional letter of credit capacity, guarantees and other credit support products.  Duq. St. 2-R, p. 26-28.



Only one of the supplier witnesses, Strategic witness Mr. Lacey, argued that Duquesne should not be allowed to include a margin (or return component) in its retail adder.  Strategic St. 1, p. 11.  However Strategic’s other witness, Mr. McCormick, essentially disavowed this position, stating that “Strategic Energy supports the concept of a retail adder” and cites favorably the 5-7 mil/kWh adders used in other jurisdictions.  Strategic St. 2, p. 11.  Duquesne disagrees with Mr. Lacey (and agrees with Mr. McCormick) that a retail adder is necessary.   It would be plainly unfair to require Duquesne to provide this service with no compensation.  It could also potentially hinder the development of the retail market.  The argument is also inconsistent with the Public Utility Code.  Section 2807(e)(3) provides in pertinent part that an EDC providing post-transition POLR service “shall recover fully all reasonable costs.”  Strategic argues that the use of “costs” does not include the possibility of Duquesne recovering a profit on its POLR service.  Duquesne contends that this argument is incorrect.  In considering the reasonableness of an affiliate’s recovery of costs from a public utility, the Pennsylvania Supreme Court interpreted the term “reasonable costs” to include a profit earned by the affiliate.  See Berner v. Pennsylvania Public Utility Commission, 382 Pa. 622, 116 A.2d 738, 742 (1955).  The Commission followed this interpretation in In re:  Affiliated Interest Agreement Between Commonwealth Telephone Company and C-TEC Services, Inc., 1995 Pa. PUC LEXIS 21 (April 13, 1995).  Consistent with the Supreme Court’s decision in Berner, the “reasonable costs” in Section 2807(e)(3) can be reasonably interpreted to include a profit earned by an EDC on POLR service.



Several EGSs have proposed to eliminate the proposed switching rule on the FPDS product that requires a customer to commit to the product for the remainder of the price application period.  Strategic St. 1, p.23; St. 2, pp.12-13; Reliant St. 1, p.19, 28, 30-31; Constellation St. 1, p.30.  These arguments ignore the fact, however, that removing switching rules from this product could increase the supply costs for Duquesne’s customers.  The proposed FPDS switching restrictions are the best solution for Duquesne’s Large C&I Customers and will help to reduce supply costs during the bid process.  Duquesne believes that bidders in the FPDS solicitation would submit higher bids absent the proposed switching rules.  Large customers also are concerned that no switching rules will result in a high-priced POLR product and therefore support having a product option with a customer commitment.  DII St. 1-R, p.11.  Higher bids would result if customers had a free option to move back and forth between EGS, HPS and FPDS service whenever they chose.  Customers could elect HPS or EGS when services were low and switch to FPDS when prices exceeded the FPDS rate.  DLC St. 4-R, p.11.  This type of switching would likely raise the costs of POLR service to all of Duquesne’s Large C&I Customers in the form of higher bid premiums.  Similar gaming problems occurred in Duquesne’s service area in 2000 and provided the impetus for Commission action and Duquesne’s existing switching rules with a GRA mechanism.



Constellation and SEL have proposed that Duquesne adopt seasonal rates in lieu of switching rules.  Duquesne witness Neil Fisher addressed these proposals in his testimony.  Initially, Mr. Fisher noted the difficulty in establishing a fixed seasonal rate that may or may not reflect actual future market prices.  Tr. 219.  Mr. Fisher also testified that even if summer rates were set above non-summer rates, there still could be an incentive for suppliers to put customers back on Duquesne’s POLR service if the market price was significantly above the seasonal summer rate.  Therefore, even with seasonal rates, gaming could occur and switching rules are necessary.  Tr. 247.  It should also be noted that the customer testimony in this case uniformly opposed the imposition of seasonal rates.  A representative of J&L Steel stated that seasonal rates would increase company costs in a manner that it could not recover from its customers.  

See Tr. at 532, 535.  



Duquesne opposes the volumetric adjustment proposed by Constellation.  There is no evidence in this record that a volumetric adjustment would be any more effective than the rules proposed by Duquesne.  There is also the likelihood of increased costs paid by all POLR customers for the actions of a few as recognized in Mr. Baron’s surrebuttal testimony.  Tr. 473-474.  There is no basis in public policy to impose a volumetric adjustment as proposed by Constellation.



DII points out in its supplemental brief that its stipulation with Duquesne represents a compromise arrived at after over two years of informal discussions and several months of litigation.  DII goes on to defend the adders presented in the stipulation.  First of all, the Administrative Cost Adder of 0.5 mils/kWh to be assessed against all customers, including shopping customers, is appropriate because it seeks to recover costs incurred by Duquesne in developing and defending the POLR plan, the ongoing administration of RFPs, customer education and “other billing system items.”  DII states that in its review of Section 2807(e) it found no prohibition of the Commission approving a rate applicable to both POLR and EGS volumes.  The only requirement is that Duquesne is entitled to fully recover its reasonable costs.  DII Supp. brief, p. 6.



DII disputed the positions of the suppliers who argued that Duquesne’s adders in the Duquesne/DII stipulation are too low.  To the contrary, DII characterized the positions of the suppliers of seeking to inflate the cost of POLR service with the goal of facilitating their market entry or enhancing their profits.  DII Supp. brief, p. 7.

RECOMMENDATIONS



As with the small POLR plan, I recommend that the Duquesne Large C&I POLR plan, as modified by the Duquesne/DII stipulation.  I would stress that the plan is clearly submitted as an interim or bridge between the POLR II rates that expire December 30, 2004, and the rates that will be developed following implementation of the Commission’s post-transition regulations.



Further, I would note that that resulting plan is the only comprehensible and complete proposal on this record.  While the suppliers have argued forcefully that the adders presented here are not supported by the record, they are more or less in accord that the adders are too low.  While the suppliers decry the switching requirements, Duquesne has detailed the record support for the requirements, and pointed to decisions of this Commission upholding switching requirements.  Duq. Reply Brief, pp. 22-32.



Finally, I would note certain matters on which no recommendations are made.  Credit and collateral provisions in pre-approved contracts appears to be a detail that can be left for later consideration.  Only one party addressed the matter.  If it becomes an issue, it needs to be more fully developed.  Likewise, I have not addressed Citizen Power’s request that rates to retail customers be no higher than cost-based rates for wholesale sales as approved by FERC.  This matter has not been developed on the record to the extent that I feel comfortable dealing with it.  Finally, I have not addressed the positions of Citizen Power and PennFuture with regard to the inclusion of renewable and environmentally beneficial resources in the POLR generation supply portfolio.  I believe that the stipulations here address the matter adequately for the present.  The contentions raised by Citizen Power and PennFuture seem to me to be more appropriately dealt with by the Commission on a state-wide policy basis.
APPROVAL OF DUQUESNE JOINING PJM



Duquesne has proposed joining the PJM West Interconnection Regional Transmission Organization by January 1, 2005.  No party to this proceeding opposes the proposal.  As has been discussed, Strategic would like this Commission to condition Duquesne’s joining PJM on the AEP becoming a member of PJM.  I can see no point in such a condition as it is not at all clear that Duquesne needs this Commission’s approval in the first place.  Secondly, should conditions change in the future in such a manner as to warrant a change, then that will be the time to consider the matter.  The main brief of PJM sets out at length the benefits of Duquesne joining, and I will not repeat those points here.
ORDER
THEREFORE,

IT IS RECOMMENDED:
1.
That, in addition to the interventions granted in the prehearing order dated January 16, 2004, the petition to intervene filed by Calpine Corporation is granted.

2.
That the motion of the Duquesne Industrial Intervenors for the admission of DII Cross-examination Exhibit No. 9, containing responses to on-the-record data requests, is granted.

3.
That the motion of Constellation  NewEnergy, Inc. and Constellation Power Source, Inc., for admission of Constellation Cross-examination Exhibits 8, 9 and 10 is granted.

4.
That the motion of Duquesne Light Company for admission of Duquesne Cross-examination Exhibit No. 28 is granted.

5.
That the petition of Duquesne Light Company for approval of its plan for provider of last resort electric service, as modified by the Stipulation between Duquesne Light Company and the Duquesne Industrial Intervenors, and as modified by the Revised Partial Stipulations between Duquesne Light Company and the Office of Consumer Advocate and the Office of Small Business Advocate, is adopted and approved.

6.
That Duquesne Light Company shall file appropriate tariff supplements in accordance with the plan approved in paragraph 5 above, to be effective upon one day’s notice.

7.
That the decision of Duquesne Light Company to join PJM West is approved to the extent such approval is necessary.

8.
That the revised tariff Electric – PA.  P.U.C. No. 4S, in this record as Duquesne Exhibit JFR-3, Electric Generation Supplier Coordination Tariff, is approved as being in the public interest.

9.
That the contract between Duquesne Light Company and Duquesne Power, L.P., known in this record as Duquesne Exhibit JW-2, is approved, and this Commission specifically finds that the contract will benefit consumers, it does not violate any state law, it does not provide Duquesne Power, L.P., with any unfair competitive advantage by virtue of its affiliation with Duquesne Light Company, and it is in the public interest as it supports Duquesne Light Company’s plan for the provider of last resort electric service.

Dated:  May 21, 2004






                        
       







Michael A. Nemec







Administrative Law Judge
(a)
Petition of Duquesne Light Company for Approval of Plan for Post-Transition Period 
POLR Service

(b)
Duquesne filed its petition, styled as POLR III, on 12/9/03.  A prehearing conference was held in Harrisburg on 1/14/04 attended by representatives of more than 20 parties.  Hearings on the petition were held in Pittsburgh on 3/30, 31, and 4/1/04.  Following a telephone conference on 4/23/04, a supplemental hearing was held in Harrisburg on 5/7/04 to take testimony on stipulations filed by Duquesne, OCA, OSBA and DII.  Main, reply and supplemental briefs have been filed by most of the active parties.  The record closed on the due date for the supplemental briefs, 5/14/04.

(c)
ALJ Nemec issued a recommended decision approving and adopting Duquesne’s plan as 
modified by the stipulations with OCA, OSBA and DII.
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