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HISTORY OF THE PROCEEDING
On July 23, 2003, Al Karaam (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (respondent), Docket Number F-01349090.  The Complaint questioned the accuracy of complainant’s bills from respondent for electric service rendered to him by respondent.  The Complaint also acknowledged that complainant had not paid all amounts billed by respondent.
On September 8, 2003, respondent filed its Answer (Answer), stating that it had been unable to successfully schedule a high bill field investigation, but would continue to try to schedule one.
By Interim Order Setting Resolution Conference (Interim Order) dated September 26, 2003, Chief Administrative Law Judge Robert A. Christianson ordered respondent to contact complainant no later than October 10, 2003, to set a time, date, and place for a conference about resolving the case.  The Interim Order specified that the conference must take place no later than October 24, 2003, and that within ten days following the conference respondent must submit a report on the outcome of the conference to Mediation Coordinator Herbert R. Nurick.

By Telephone Hearing Notice dated January 16, 2004, an Initial Telephone Hearing was scheduled for April 8, 2004, and the case was assigned to Administrative Law Judge (ALJ) Debra Paist.

ALJ Paist issued a Prehearing Order (Prehearing Order) dated January 16, 2004.  The Prehearing Order advised the parties with respect to Commission procedure and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the telephonic hearing.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.

In accordance with the Prehearing Order, under cover letter dated March 30, 2004, respondent submitted three copies each of proposed exhibits (marked for identification purposes as PECO Exhibits #1, #2, #3 and #4).
Because of the impending resignation of ALJ Paist from her position with the Commission, on April 2, 2004, the case was reassigned to me.
An Initial Telephone Hearing was held as scheduled on April 8, 2004.  Complainant appeared pro se and presented evidence in the form of his own testimony.  PECO appeared by counsel, Priya Sankar, Esquire, who presented evidence in the form of the testimony of two witnesses and the admission of one exhibit (PECO Exhibit #1).  During the course of the Hearing it was determined that the Complaint was limited to an allegation that complainant’s bill for the month of July, 2002 was too high.  Tr. 14 – 20, 55 – 56.  A transcript of the Hearing containing sixty-one (61) pages was produced.  The record was closed at the end of the Hearing on April 8, 2004.
FINDINGS OF FACT
1.
Complainant resides at 4224 Parrish Street, Philadelphia, PA 19104, and receives electric service from respondent at that address.
2.
Complainant curtailed his usage of electricity during the month of July, 2002.
3.
Complainant did not completely eliminate his usage of electricity during the month of July, 2002.
4.
During the month of July, 2002, complainant used 630 kilowatts of electricity for which he was billed $88.65.
5.
During the month of July, 2001, complainant used 950 kilowatts of electricity for which he was billed $135.38.
6.
During the month of July, 2003, complainant used 886 kilowatts of electricity for which he was billed $126.31.
7.
Complainant’s usage of electricity and the bill for such usage was less in July, 2002 than in either July, 2001 or July, 2003.
DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw., 2001).

At the Hearing in this case it was determined that the Complaint was limited to an alleged high-billing for the month of July, 2002, only.  Tr. 14 – 20, 55 – 56.  An examination of PECO Exhibit #1 reveals that complainant’s usage and the resulting bill were actually lower in July, 2002 than in either July, 2001 or July, 2003.  The relevant portions of PECO Exhibit #1 show:
	Bill

Period
	Days
	Usage
	Daily

Average

Usage
	PECO

Bill

Amount

	07/26/01
	30
	950
	31.6
	135.38

	07/26/02
	30
	630
	21.0
	  88.65

	07/28/03
	32
	886
	27.6
	126.31


As would be expected, in July, 2002 when complainant’s use of electricity (both absolute usage and average daily usage) was less than in the previous July and in the subsequent July, his bill from respondent was also less.  However, by dividing the PECO Bill Amount by the Usage for each of the three months being examined, the charge per kilowatt remains remarkably consistent ($0.1425, $0.1407, and $0.1426, respectively).
Complainant testified that he curtailed his use of electricity during the month of July, 2002.  Tr. 14 – 17.  However, on cross-examination complainant also testified that he continued to use electricity for lighting, heating water, watching television, powering a clock, and powering a refrigerator.  Tr. 17 – 20.  Complainant’s overall testimony, then, fully supports the results shown in PECO Exhibit #1 where the usage (and the bill) are less, but not zero, in the month that complainant curtailed his usage.
Based upon complainant’s own testimony and PECO Exhibit #1, complainant failed to present even a prima facie case of overbilling by respondent in the month in question.

It is also worth noting that respondent produced uncontradicted evidence, through the testimony of a witness, that it had gone to complainant’s residence and verified that complainant was being billed on the correct meter, that there was no foreign load (electric usage being metered for a location other than the complainant’s premises), and that the meter was registering accurately (the witness performed both a drop-load test and a passing-load test on complainant’s meter and both were satisfactory).  Tr. 30 – 32.  Respondent’s witness also offered uncontradicted testimony that he performed an appliance analysis at complainant’s residence and confirmed that complainant had the potential to use the amount of electricity for which he had been charged.
In summary, complainant did not introduce sufficient credible evidence to establish even a prima facie case of overbilling by respondent for the month of July, 2002.  The Complaint must be dismissed.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4.
Complainant failed to adduce even circumstantial evidence of overbilling by respondent for the month of July, 2002.

5.
Failure by complainant to make even a prima facie case warrants dismissal of the Complaint.

ORDER
1.
That the Complaint of Al Karaam against PECO Energy Company at Docket Number F-01349090 is dismissed for failure to bear the burden of proof.

2.
That the record at Docket Number F-01349090 be marked closed.

Date: May 26, 2004



















Wayne L. Weismandel








Administrative Law Judge
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