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HISTORY OF THE PROCEEDINGS


This decision dismisses the complaint of a residential gas utility customer because the Complainant failed to appear for the hearing and, therefore, failed to carry the burden of proof necessary to sustain the complaint.


On May 19, 2003, Jack E. Matson (Matson or Complainant) filed his complaint with the Pennsylvania Public Utility Commission (Commission) against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples or Respondent). The complaint avers, as follows:

I am a 100% disabled veteran (service connected) and I get my money the first day of every month. Dominion Peoples have my due date the 29th of the month and charge me a late fee every month. They refuse to change my due date to the 1st or 2nd of every month. [sic]


The answer states, in part, as follows:

The due date for customer bill is predetermined by a number of factors, most important being the meter reading schedule for the area in which the customer lives. In order to change Complainant’s due date, Dominion Peoples would have to change the meter reading schedule for the entire neighborhood in which Complainant lives. It is impossible for Dominion Peoples to tailor its service to the individual preferences of every customer and still operate efficiently and changing a meter reading schedule for the convenience of one customer is unreasonable.


At the scheduled time for the telephone hearing on December 4, 2003, the presiding officer attempted to contact Matson by using the telephone number furnished by Matson in his complaint. The first two calls, shortly before and at 10:00 a.m., activated an answering device inviting a message to be given. The presiding officer identified himself, gave the reason for the call, and furnished a telephone number with which Matson could contact the presiding officer. This routine was repeated at 10:15 a.m., with additional notification that the hearing would be convened without Matson’s participation.



For the hearing, Horace P. Payne, Jr., Esquire, appeared on behalf of Peoples, and moved to dismiss the complaint for Complainant’s failure to appear and prosecute the complaint. The motion was granted.


The record of the proceeding includes the Prehearing Order, Interim Order Setting Resolution Conference, the Formal Complaint Form, the Answer of The Peoples Natural Gas Company, d/b/a Dominion Peoples, and the seven-page transcript of the hearing notes. The record closed January 5, 2004. Briefs were not filed.
FINDINGS OF FACT


1.
Peoples furnishes residential natural gas utility service to Matson, at 641 Johnson Ave., Kittanning, Pa.; Complainant opened the account on September 11, 2002. (Complaint and Answer.)


2.
The account balance on November 7, 2003, was $58.55. (Answer.)
DISCUSSION


Jack E. Matson, Complainant, did not appear for the scheduled hearing on his complaint: that is, he could not be contacted for the scheduled hearing using the telephone number furnished on the Formal Complaint Form. Both the Telephone Hearing Notice and the Prehearing Order, mailed to Jack E. Matson at the address furnished on the Formal Complaint Form, cautioned him that he might “lose the case” if he did not participate in the hearing and present evidence on the issues raised. Providing a complainant with notice of the date, time, and place or mode for a hearing and providing the complainant an opportunity to be heard on the matters put at issue by the pleadings provide the complainant with procedural due process, a requirement of the law.
The Commission satisfied the legal requirement of according Complainant procedural due process by providing him with timely notice of the scheduled hearing and by providing him with an opportunity to be heard on the complaint. Both the Telephone Hearing Notice and the Prehearing Order showed the date, time, and mode for the scheduled hearing. Both were mailed, in the regular course of business, to Jack E. Matson by First‑Class, U.S. Mail. Neither item was returned as “undeliverable.” Therefore, it is presumed that Jack E. Matson received notice of the hearing.
 If a complainant fails to appear for a scheduled hearing after receiving legally adequate notice of the hearing and after having an opportunity to be heard on the complaint, the complaint may be denied and dismissed with prejudice.
 Prejudice here means only that the Complainant cannot again, by a formal complaint, raise the same issues against the same Respondent.
Matson’s complaint alleges by implication that Peoples violated the Public Utility Code (Code)
 by refusing to change Matson’s due date for timely paying his gas bills. Under the Code, a jurisdictional public utility, like Peoples, has a duty to “furnish and maintain adequate, efficient, safe, and reasonable service….”
 Failing to accommodate a customer’s particular billing needs or charging a particular customer a late‑fee as a result of the customer’s failing to meet a drop‑dead due date might be shown to be unreasonable service.

A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Code, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge these statutory duties.
 In general, in order to prevail on a complaint, an interested person, like the Complainant, must demonstrate, according to both statutory‑ and decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.
  Since Matson failed to appear for the hearing and present any evidence, he did not carry his burden of proof. Consequently, the complaint is denied and dismissed.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa.C.S. §332(a).


3
If a complainant receives proper notice of a hearing on a complaint and neither the complainant nor a qualified representative appears for the scheduled hearing and prosecutes the complaint, the formal complaint will be denied and dismissed with prejudice.


4.
There is no evidence to support the conclusion that The Peoples Natural Gas Company, d/b/a Dominion Peoples, violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER


THEREFORE,



IT IS ORDERED:

1.
That the complaint captioned Jack E. Matson v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20030237, is denied and dismissed, with prejudice, for failure to appear and prosecute the complaint and, hence, for failure to carry the burden of proof necessary to sustain the complaint.

2.
That the complaint proceeding captioned Jack E. Matson v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20030237, is terminated and the record marked “closed.”

Dated:  May 27, 2004


















James D. Porterfield








Administrative Law Judge
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