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PECO Energy Company


:

INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On May 1, 2003, Kelly A. Williams (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that there is a problem with her bills.  She also alleges that she requires electricity for her sick son.



On or about July 2, 2003, Respondent filed an Answer to the Complaint.  Respondent admits that there was a meter mix-up at Complainant’s previous residence.  Respondent further avers, however, that the meter mix-up was fixed.  Respondent requests that the Complaint be dismissed.



By Telephone Hearing Notice dated October 28, 2003, this case was assigned to me and a telephonic hearing was scheduled for February 13, 2004.  On November 3, 2003, I issued a Prehearing Order setting forth certain procedures to be followed in this case.



The telephonic hearing was held on February 13, 2004, as scheduled.



Complainant failed to appear by telephone for the hearing.



Respondent was represented by Priya Sankar, Esquire.  Respondent presented the testimony of Renee Tarpley.  Ms. Tarpley is employed by Respondent as a regulatory assessor.  (Tr. 6).  Respondent introduced two (2) exhibits.  PECO Exhibit 1 is an account statement for Complainant.  PECO Exhibit 2 reflects the decision of the Commission’s Bureau of Consumer Services (BCS) on Complainant’s informal complaint.  Respondent’s two (2) exhibits were admitted into evidence.



The hearing transcript consists of twenty (20) pages.  The record closed on March 15, 2004.

FINDINGS OF FACT


1.
Complainant, Kelly A. Williams, is a residential electric customer of Respondent.  She presently resides at 1614 W. York Street, Philadelphia, PA 19132.  (Tr. 8; PECO Ex. 1 at 4).



2.
Complainant previously resided at 2223 N. Sydenham Street, 2nd Floor, Philadelphia, PA 19132, where she was also a residential electric customer of Respondent.  (Tr. 8; PECO Ex. 1 at 1).



3.
In October 2000, Respondent discovered that its records contained the wrong meter number for Complainant’s Sydenham Street apartment.  The meter number attributed to Complainant’s second floor apartment was actually the meter number for the first floor apartment.  Respondent corrected the typographical error in its records.  (Tr. 14-16).



4.
Although Complainant’s bills showed the wrong meter number, she was billed for usage registered on the right meter – the one for her second floor apartment on Sydenham Street.



5.
In January 2001, Complainant was enrolled in Respondent’s CAP Rate program.  (Tr. 9, 19).



6.
As a CAP Rate customer, Complainant receives a 50% discount on her first 500 kwh of electric usage each month.  (Tr. 9).



7.
Complainant currently has a pre-CAP Rate balance set aside for forgiveness of $234.06.  (Tr. 9).



8.
In June 2002, Complainant initiated service at her present residence on York Street.  (Tr. 8).


9.
On April 23, 2003, BCS rendered a decision on Complainant’s informal complaint.  (Tr. 11-12; PECO Ex. 2).



10.
At the time of the BCS decision, Complainant’s account balance was $786.94.  (Tr. 11-12; PECO Ex. 2).



11.
BCS required Complainant, starting with the bill due in May 2003, to pay her budget bill (which at the time was $102) plus $15 toward her arrears each month.  (Tr. 11-12; PECO Ex. 2).



12.
As of the hearing on February 13, 2004, Complainant’s account balance was $1,167.35.  (Tr. 8; PECO Ex. 1 at 5).



13.
As of the hearing on February 13, 2004, Complainant’s average bill was $91 and her calculated budget bill was $100.  (Tr. 9-10).



14.
Respondent did not have any record of any medical certifications submitted by a physician on behalf of Complainant or her son.  (Tr. 16).

DISCUSSION


When a complaint is dismissed for lack of prosecution, i.e., the complainant fails to appear at a hearing to sustain the complainant’s burden of proof, the determination of the Bureau of Consumer Services (BCS) on the matter becomes the Commission’s decision.  Darling v. Philadelphia Electric Co., Docket No. F-00161139 (Pa. PUC November 16, 1993).  If a complaint is so dismissed, the payment obligations under the BCS determination up to the time of the Commission’s final decision are then considered undisputed amounts and must be included in such final decision.  Claypool v. T. W. Phillips, Docket No. Z-00248730 (Pa. PUC December 22, 1995).  Finally, the dismissal is characterized as a dismissal with prejudice which would prevent the complainant from litigating the matter again.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Pa. PUC December 26, 1995).



Here, Complainant failed to make herself available by telephone for the hearing on her Complaint.  When I telephoned Complainant on February 13, 2004, at 10:00 a.m. (the designated date and time for the telephonic hearing), someone who identified himself as her son Anthony answered the phone.  He stated that his mother was at work and that he did not have a work telephone number for her.  I subsequently called the work telephone number that Complainant included in her Complaint.  However, after dialing the number, I received a recording that the number was not in service.  The hearing then proceeded without Complainant.  Later that morning, after the hearing had concluded, Complainant left a voicemail message for me that she did not appear for the hearing because her son was “real sick” and she was at her mother’s house.  Complainant called back again on February 18, 2004, and we spoke.  I informed her that her son had told me that she was at work on the day of the hearing.  I also informed her that she could write a letter to me, with a copy to Respondent’s counsel, explaining why she failed to appear and also requesting another hearing.  On February 19, 2004, I received a letter from Complainant.  She stated in her letter that she forgot about the hearing and that she was at work on that day.  By letter dated February 24, 2004, I directed Respondent to respond to Complainant’s letter request for another hearing.  Respondent responded in a letter dated March 2, 2004.  Respondent objected to Complainant’s request, stating that she had neither provided good cause for a continuance nor made a timely request for a continuance (at least five (5) days before the hearing according to Commission rules, 52 Pa. Code §1.15, that I included in my Prehearing Order).


Complainant provided contradictory reasons for her failure to appear by telephone for the hearing.  In her voicemail message she stated that it was because her son was sick and that she as at her mother’s house.  In her letter to me, however, she admitted to being at work, having forgotten about the hearing.  Complainant’s failure to remember the hearing, is not in and of itself good cause for holding another hearing.  I also note Respondent’s objection to holding another hearing.  I will therefore deny Complainant’s request.



Therefore, consistent with case law, I must dismiss the Complaint with prejudice for failure to prosecute.



Also consistent with case law, I must adopt BCS’ decision.  Therefore, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant is required to pay current budget bills plus $15.00 toward her account balance and continue making such monthly payments until the arrearage is liquidated.


Also, consistent with the Commission’s decision in Stammel v. PG Energy, C-20027994 (May 21, 2003), Complainant is required to make a Claypool
 “catch-up” payment “limited to the sum of any missed payments related to current consumption since the establishment [by BCS] of the customer’s payment arrangement.”  Stammel at 8.  Respondent’s 
witness, Ms. Tarpley, testified that the catch-up payment amount as of the hearing on February 
13, 2004, was $372.
  (Tr. 12-13).  Respondent is directed to bill Complainant for the missed consumption payments since the BCS decision, within fifteen (15) days of the entry of the Commission’s final order in this proceeding.  The catch-up payment is due within thirty (30) days of issuance by Respondent.


As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear for the hearing and therefore her Complaint must be dismissed with prejudice for lack of prosecution.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That Complainant’s letter request for another hearing is denied.



2.
That the Complaint of Kelly A. Williams v. PECO Energy Company at Docket Number C-20030216 is dismissed with prejudice.



3.
That Respondent, within fifteen (15) days of the entry of the Commission’s final order in this proceeding, shall issue a bill to Complainant that represents the missed consumption payments resulting from non-compliance with the Bureau of Consumer Services decision rendered April 23, 2003.


4.
That the bill issued in accordance with Ordering Paragraph No. 3 will be due and payable by Complainant within thirty (30) days of issuance.



5.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent her current budget bill plus $15.00 each month and continue making such monthly payments until the arrearage is liquidated.



6.
That as long as Complainant keeps the payment schedule stated in this order, Respondent is enjoined from suspending or terminating Complainant’s utility service except for valid safety or emergency reasons.



7.
That as long as Complainant keeps the payment schedule stated in this order, Respondent shall not assess late payment or finance charges against Complainant.



8.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








_________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
May 28, 2004
	�	Claypool v. T. W. Phillips Gas & Oil Company, Z-00248730 (December 22, 1995).


	�	The catch-up payment was calculated as follows:





			$102 budget bill


			x    4 months (May, June, July, August, ’03)


			$408





			$108 budget bill


			x    4 months (Sept., Oct., Nov., Dec., ’03)


			$432





			$100 budget bill


			x    2 months (Jan., Feb., ’04)


			$200





			$  408


			    432


			    200   


			$1040





			$1040


			-  658 payments


			$ 372 catch-up payments





(Tr. 12-13).
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