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HISTORY OF THE PROCEEDINGS


On March 15, 2001, Robert Zwarycz, hereafter the “Complainant,” filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission).  In his Complaint, he alleged that Pennsylvania American Water Company (Respondent) was overcharging him for his water usage.


On April 10, 2001, the Respondent filed an Answer and New Matter.  In their Answer, the Respondent explained that they did provide water service to the Complainant, and that the service line providing Complainant water was hooked to three (3) private water lines.  Respondent explained that the meter being read for water usage was located in a meter pit and that two (2) lines act as “deduct meters” meaning that they have their own meters on their property and the usage shown on each of those two (2) meters is deducted from the total usage of reflected at the pit meter.  The remainder after the two deductions is billed to Complainant.  Respondent averred that several adjustments to Complainant’s bill had been made at the Complainant’s requests.  Respondent’s New Matter averred that Respondent tried to contact Complainant to install a meter at Complainants property but were unsuccessful contacting Complainant.


After several scheduling conflicts and changes, two pre-hearing conferences regarding the matter were held on August 9, 2001, and November 6, 2001, before Administrative Law Judge (ALJ) Richard M. Lovenwirth.  On November 7, 2001, ALJ Lovenwirth issued an Interim Order joining as an additional party, a Mr. Joseph Francik.  Mr. Francik, a neighbor of the Complainant’s was enjoined to facilitate making a grant to Complainant of an easement or right of way for Respondent to install separate water lines to each user.
  (See Interim Order ¶ 3‑4).  Since the Interim Order, two additional Hearings were held on February 5, 2002 and June 5, 2002.  ALJ Lovenwirth issued an Initial Decision and by letter dated January 29, 2003, the Commission served the Initial Decision on the Parties.  On March 5, 2003, pursuant to a grant of an extension of time to file, the Respondent filed Exceptions to the Initial Decision.  The Respondent proposed several Exceptions as follows:
1.
The ALJ erred in finding that PAWC has failed to provide adequate service under Section 1501 of the Public Utility Code (66 Pa. C.S.A. §1501)

a.
[sic] The Complainant failed to prove that the alleged lack of water pressure in his home was due to the lack of water pressure in PAWC’s system.

b.
[sic] The Complainant failed to prove that the service line extending from the PAWC facility at the curbstop is a PAWC facility.

D.
[sic] The ALJ erred in finding that the case of Horn v. National Utilities, Inc. is controlling in this complaint.

3.
[sic] The ALJ erred in crediting Complainant’s account in the sum of $684.59.


On June 27, 2003, the Commission issued an Opinion and Order granting the Respondent’s Exceptions and reversing ALJ Lovenwirth’s Initial Decision.  Additionally, the Commission remanded the matter to the Office of the Administrative Law Judge (OALJ) “in order to determine the cause of poor water pressure at the Complainant’s home.”  (Opinion and Order at ¶ 6).  


After a number of reschedules, an in person Hearing on Remand was held in the Commission’s Scranton Office of the Administrative Law Judge on February 10, 2004, before ALJ Ember S. Jandebeur.  ALJ Lovenwirth had since retired.  A transcript of the Hearing on Remand was provided on March 8, 2004.
  The transcript comprises ninety-six (96) typewritten pages and two (2) exhibits for the Respondent.


The sole issue addressed by the Hearing on Remand and this Initial Decision on Remand is: “[D]etermine the cause of the poor water pressure at Complainant’s home.”  (Opinion and Order ¶ 6).
FINDINGS OF FACT
1. Complainant receives water service from Respondent at 111R Lambert Street, Pittston, Pennsylvania 18640. 

2. Complainant filed a Formal Complaint with the Commission against Respondent on March 15, 2001, alleging Respondent was overcharging for water service and providing inadequate service in the form of low water pressure.
3. A hearing was held regarding the March 15, 2001, Complaint before ALJ Lovenwirth that resulted in an Initial Decision issued on January 29, 2003.

4. March 5, 2003, Respondent filed Exceptions to the Initial Decision.

5. No Reply to Exceptions was filed.

6. June 27, 2003, the Commission issued an Opinion and Order reversing the Initial Decision and remanding the matter to “determine the cause of poor water pressure at Complainant’s home.”

7. February 10, 2004, the Hearing on Remand was held in person at the Commission’s Scranton Office of the Administrative Law Judge.

8. Complainant appeared and represented himself.

9. Respondent appeared represented by counsel.

10. Complainant testified on his own behalf, did not present any other witnesses and presented no exhibits.

11. Respondent presented one (1) witness and two (2) exhibits.

12. Complainant’s home is approximately “70-80” years old.  NT 35

13. The water system at Complainant’s home has never been replaced.  NT 36

14. Complainant has never had service done on his water line system.  NT 37

15. Complainant has taken two (2) steps toward figuring out the cause of his poor water pressure in his home.  (1)  He called the water company and they sent a worker out to test the water pressure NT 7; and (2) he bought a water pressure washer and found out that his water pressure was too low to allow the washer to function.  NT 11-12, 23-24

16. Complainant did not hire anyone to determine if there were leaks on his water system.  NT 22-23, 38
17. The water line in Complainant’s basement “is bad because it’s patched up.”  NT 13
18. Complainant cannot afford to put in a new waterline.  NT 26

19. Complainant did not allow Respondent to install a meter in his (Complainant’s) basement because he (Complainant) did not want to be responsible for leaks.  NT 13, 37
20.  September 17, 2003, Respondent tested the water pressure at Complainant’s home.  It not contested that the pressure at the home was between 20-30 pounds per square inch or psi.  NT 10, 11, 52  
21. September 17, 2003, Respondent tested the water pressure at the meter pit and found it to be 120 psi.  NT 51, 52
22. The testing done at the meter pit and the Complainant’s home on September 17, 2003, showed that the pressure with the water on can be 119 psi at the meter pit and 20 psi at Complainant’s home, indicating the water is leaking out or being blocked between the two points.  NT 52-53

23. But for leakage or occlusion in the line between the meter pit and Complainant’s home, Complainant should be able to receive water pressure of approximately 80 psi at basement level even if both neighbors and Complainant are simultaneously using water.  NT 55-56

24. Respondent owns and maintains the water lines up to the inlet side of the meter at the meter pit.  NT 56-57
DISCUSSION



As explained in the History, above, this matter has been around for some time.  The Complainant comes to the Commission seeking relief from his high water bills.  Complainant believes that he is either being overcharged or that he is paying for water used by his neighbors, not himself.  Complainant has cerebral palsy and because of his disability takes infrequent baths.  He takes a full bath when he has assistance and sponge baths in between.  Therefore, he believes his water usage cannot be what his utility bills reflect.  (See Complaint)



As this case comes before me now, it is in the form of a Hearing on Remand, with a limited purpose.  ALJ Lovenwirth issued an Initial Decision, Respondent filed Exceptions to it, the Commission granted the Exceptions and Reversed the Initial Decision and sent it back (remanded it) to OALJ to hold a hearing to determine the cause of Complainant’s poor water pressure.  (See Opinion and Order dated June 27, 2003).  At that point, both Parties were on notice that what would be under review in the Hearing on Remand was specifically, the cause of Complainant’s poor water pressure.  Based upon the Opinion and Order, Complainant and Respondent needed to conduct specific tests and/or inquiries to provide concrete evidence about the cause of Complainant’s poor water pressure.  



Complainant, as the party seeking affirmative relief from the Commission, bears the burden of proof.  66 Pa. C.S. §332(a).  


To satisfy this burden, the Complainant must demonstrate that the Respondent is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc.  den.  602 A.2d 863 (1992),  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

Complainant needed to present testimony and/or evidence to prove by preponderance that the Respondent is responsible for his lack of water pressure and not himself.  To that end, however, Complainant did not submit any documentary evidence.  Complainant testified that he had the Respondent water company come to his home on September 17, 2003, to test the water pressure at the meter pit and at his home.  Those tests showed that the water pressure at the meter was 120 psi and at the home between 20-30 psi.  Complainant also testified that he bought a water pressure washer and ultimately had to sell it at a loss because his lack of water pressure.  (It turned off because the pressure was not high enough.)  The water pressure tests conducted by the Respondent and the testimony regarding the water pressure washer are the only two actions the Complainant took between the Opinion and Order dated June 27, 2003, and the Hearing on Remand held February 10, 2004.

The Respondent is owner and operator of the water distribution main in Lambert Street that leads to and terminates at a water meter pit located in Complainant’s access driveway.  From the meter pit to Complainant’s home, Respondent neither owns nor operates the line(s).  In general, responsibility for the company lines ends where a customer hooks up.  In other words, the Complainant’s responsibilities for his lines likely start at the outlet side of the water meter pit, include the lines leading from the meter pit back to his home at 111R Lambert Street, and of course, include his home.  Since only Complainant’s opinion testimony, but no documentary evidence was presented to show ownership one way or the other it is impossible to determine who bears responsibility for the lines from the meter pit along the access driveway to Complainant’s home. 

Respondent’s witness, David L. Guskey, Operations Manager of Distribution, visited Complainant’s home on September 17, 2003.  The purpose, as described above, was to test the water at the Complainant’s request.  The pressure registered at 120 psi at the meter pit and between 20-30 psi at Complainant’s home.  The Public Utility Code provides:

The utility shall maintain normal operating pressure of not less than 25 p.s.i.g.
 nor more than 125 p.s.i.g. at the main […].

52 Pa. C.S.A. §65.6(a)

“The main” refers to the meter at the water meter pit.  Since the pressure at the main registered at 120 p.s.i. at the main, Respondent is meeting its legal responsibility of providing no less than 25 p.s.i. and no more than 125 p.s.i. at the main.  Additionally, Respondent’s witness testified that with the current pressure, Complainant should be able to have water pressure at his home of approximately 80 p.s.i. even if he and his neighbors are all using water at the same time.  
Complainant did not hire a consultant of any sort to assist him in determining the source of his water pressure problem.  Complainant testified his home is approximately 70-80 years old.  The water system to his knowledge had never been replaced.  The piping in the basement had been “patched up” and “is bad.”  Complainant had not had any service done on the homes’ water system.  He testified that he could not afford to put in a new water system.

As the Commission noted in 1949:

[A] utility’s obligation ends at the curb (except for the meter, in the case of metered service).  Beyond this point, service connections, house plumbing and accessories used are the responsibility of the consumer and service can be no better than these facilities permit.  If both the customer and the utility provide adequate facilities, satisfactory service will result, but if either fails to comply with its obligations, the converse is true and the responsibility is attributable to the derelict.  Cooperation is essential to the well being of both.

John L. Wilcox, et al v. Library Water Company, Inc., 27 Pa. PUC 664 (1949)

I cannot say it any better.  Complainant’s home is well over fifty (50) years old and has not received maintenance.  That the line in the basement is “bad” in Complainant’s own word is not surprising.  Complainant failed to present any proof that the Respondent utility is responsible for Complainant’s lack of water pressure.
CONCLUSION OF LAW

1. The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2. Pursuant to 66 Pa.C.S.  §332(a), the burden of proof in this proceeding is upon Complainant.

3. Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.
5. Complainant presented no evidence that Respondent is the cause of his low water pressure.

6. Respondent complied with the requirements of the applicable Commission Regulation at 52 Pa. Code §65.6(a).
7. Complainant failed to bear his burden of proof that Respondent violated any applicable law, regulation or tariff that the Commission has jurisdiction to enforce.
ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Complaint of Robert Zwarycz at Docket No.  C-00015112 be dismissed.

Date: June 9, 2004

















Ember S. Jandebeur







Administrative Law Judge
� Ultimately, this approach to a resolution of the issues was abandoned.


	� The cover page of the provided transcript listed an incorrect name and docket number and was therefore filed incorrectly.  The correct transcript was reordered from OALJ’s reporting service some months after its anticipated arrival.  The mistake was discovered when the new transcript arrived, as it was identically incorrectly labeled.  As a result, the Initial Decision in this matter is somewhat belated. 


	�As noted in the earlier Initial Decision and opinion and Order, there are three (3) homes receiving water from Respondent at Lambert Street.  They are 109, 109R and 111R.  It is impossible to determine the configuration of the homes and water service lines because there are three (3) different diagrams in the record.  There is one diagram on Complainant’s Formal Complaint, a different one in the Initial Decision and a third and also different in the Respondents exhibits.  However, the configuration of the homes or service lines does not affect this decision.


� “NT” means Notes of Testimony and indicates the page in the transcript of the February 10, 2004, Hearing on Remand where this testimony appeared.


� Pounds per square inch gauge
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