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v.
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Transportation


OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by the Norfolk Southern Railway Company (Norfolk Southern) on May 13, 2004, to the Recommended Decision (R.D.) issued on April 27, 2004, by Administrative Law Judge (ALJ) Fred R. Nene, relative to the above-captioned proceeding.
  On May 27, 2004, the Commission’s Law Bureau filed Reply Exceptions.  






History of Proceeding
On July 20, 2000, West Brownsville Borough (West Brownsville) filed a Formal Complaint against Norfolk Southern, alleging that it had failed to properly maintain its railway facilities at and/or around Main Street in West Brownsville.  Also named in the Complaint were Washington County and the Pennsylvania Department of Transportation (PennDOT).  

PennDOT filed an Answer to West Brownsville’s Complaint on August 4, 2000.  Washington County filed an Answer and New Matter on August 8, 2000.  Norfolk Southern filed an Answer and Motion to Dismiss on August 8, 2000, and a Reply to Washington County’s New Matter on August 25, 2000.  The Commission’s Bureau of Transportation and Safety (BTS) entered an appearance on June 11, 2003.  A hearing was held on November 6, 2003, before ALJ Nene.
The record in this case consists of a 140-page transcript of the hearing, as well as PennDOT’s eight exhibits, and the written testimony of David Oliver, a civil engineer for BTS.  Mr. Oliver’s prepared testimony was filed on October 1, 2003.  Main Briefs were filed by Norfolk Southern, PennDOT, the Law Bureau and West Brownsville.  Norfolk Southern and the Law Bureau also filed Reply Briefs.  The record closed on February 17, 2004.



In his Recommended Decision, issued on April 27, 2004, ALJ Nene recommended, inter alia, that West Brownsville’s Complaint be sustained and that West Brownsville and Norfolk Southern be given six months from the date of the entry of the Commission’s Opinion and Order to determine the track and roadway areas that need repair, and the nature of the repair work to be done.  (R.D. at 10).  Exceptions and Reply Exceptions to the Recommended Decision were filed as above noted. 
Discussion


In his Recommended Decision, ALJ Nene reached nineteen Findings of Fact (R. D. at 2-4) and also drew nine Conclusions of Law (R.D. at 9-10).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. Ct. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion. 


Norfolk Southern files eleven Exceptions to the Recommended Decision.  Exception Nos. 1, 2 and 4 will be considered jointly, since they are interrelated.  In those Exceptions, Norfolk Southern contends that the subject matter of West Brownsville’s Complaint is preempted by Federal law, and as such, the Commission lacks jurisdiction over the subject matter herein.  (Exc. at 1-2).



It is well settled that in rail-highway crossing cases, the guiding principle for Commission action is the public interest, i.e., to ensure and promote the protection, safety, convenience and welfare of the traveling public.  Section 2702 of the Public Utility Code (Code), 66 Pa. C.S. § 2702, provides that:

Upon its own motion or upon complaint, the Commis​sion shall have exclusive power after hearing, upon notice to all parties in interest, including the owners of adjacent property, to order any such crossing heretofore or hereafter constructed to be relocated or altered, or to be suspended or abolished upon such reasonable terms and conditions as shall be prescribed by the Commis​sion.  [Emphasis added].
66 Pa. C.S. § 2702(c).
The federal law relied upon by Norfolk Southern is The Federal Rail Safety Act
  (FRSA).  This law was enacted in 1970 “to promote safety in every area of railroad operations and reduce railroad accidents and incidents.”
  The FRSA confers upon the Secretary of Transportation the power to “prescribe regulations and issue orders for every area of railroad safety supplementing laws and regulations in effect on October 16, 1970.”
  To promote the national uniformity of railroad regulation, Congress included an express preemption provision containing the following Saving Clauses:

Laws, regulations, and orders related to railroad safety shall be nationally uniform to the extent practicable.  A State may adopt or continue in force a law, regulation or order related to railroad safety until the Secretary of Transportation prescribes a regulation or issues an order covering the subject matter of the State requirement.  A State may adopt or continue in force an additional or more stringent law, regulation, or order related to railroad safety when the law, regulation, or order –

(1)
is necessary to eliminate or reduce an essentially local safety hazard;

(2)
is not incompatible with a law, regulation, or order of the United States Government; and

(3)
does not unreasonably burden interstate commerce.

In our opinion, the evidence in this case supports a finding that drainage problems caused by crushed pipes under the railroad tracks, as well as the improper slope of the railroad surface, give rise to an essentially local safety hazard within the area described in the Complaint.  Specifically, the hazards created are the ponding and icy road conditions that the poor drainage causes, and the insect breeding sites that directly result from the ponding.  We note that those conditions occur in the middle of Main Street of West Brownsville, thus creating a situation that is essentially and uniquely local.  
Accordingly, we find that there is substantial evidence upon which to conclude that this site qualifies as a local safety hazard.   Norfolk and Western Railway Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).  Thus, under this exception to the applicable federal law, a more stringent standard can be imposed on the relevant 2,500 to 3,000 feet of railroad track.  We note that the imposition of more stringent standards here would have no application to any other Norfolk Southern facilities.  (R.D. at 5-6).
Section 2702 of the Code, 66 Pa. C.S. §2702, grants the Commission exclusive jurisdiction over all rail-highway crossings in the Commonwealth.  The courts have interpreted the Commission’s jurisdiction to include the highway facilities that lay outside the rail-highway crossings.  Ressler v. Reading, Blue Mountain and Northern Railroad Company, C-00004081 (Opinion and Order entered November 15, 2002); Borough of Gilberton v. Reading, Blue Mountain and Northern Railroad Company, C-00004371 (Order entered June 18, 2003).  In each of those cases, the Commission asserted jurisdiction over retaining walls which were owned by the railroad but which lay outside the boundary of the actual crossing.  The Commission reasoned that the repair of these structures was in the public interest, and asserted jurisdiction over the extended crossing project.  Here, the public interest also requires that the Commission exercise its jurisdiction to coordinate the necessary correction of a public safety hazard.  For all of the above reasons, Norfolk Southern’s Exception Nos. 1, 2 and 4 are denied. 



Norfolk Southern’s Exception Nos. 5 and 7 will be considered jointly, since they are interrelated.  In those Exceptions, Norfolk Southern objects to the allocation to it of costs arising from the instant project on the grounds that it was not afforded due process.  Specifically, Norfolk Southern asserts that that West Brownsville was required to file a separate petition or application seeking a reallocation of the costs and responsibilities for this project from the allocation previously made in Commission orders dating from 1941 and 1976 herein.  In the absence of such a petition or application, contends Norfolk Southern, it did not receive adequate notice that the prior allocation of costs and responsibilities herein might be altered.  (Exc. at 2-4).


The Commission is empowered, under 66 Pa. C.S. § 702(b), to determine and prescribe the manner in which such crossings may be constructed, recon​structed, altered, repaired, protected, suspended or abolished.  The Commission is also empowered, pursuant to 66 Pa. C.S. § 2702(c), to order the work performed upon such reasonable terms and conditions as it prescribes.  Pennsylvania Game Commission v. Pennsylvania Public Utility Commission, 651 A.2d 596 (Pa. Cmwlth. 1994).  Additionally, the Commission, pursuant to 66 Pa. C.S. § 2704(a), has the exclusive authority to assess the costs of any work it orders upon the concerned parties in the proceeding in such proportions as the Commission may deem appropriate.  

The Commission has entered two previous orders regarding the relevant eight at-grade crossings on Main Street, which was at the time known as Railroad Street, in West Brownsville.  In the first Order, Application of the Department of Highways of the Commonwealth of Pennsylvania, Docket No. A-59693 (Order entered January 6, 1941), PennDOT’s Exh. No. 3, the Commission assigned future maintenance responsibilities to West Brownsville, the previous owner of the railroad facilities, and the Department of Highways.  The Order directed, in pertinent part:

9.
That upon completion of the improvement herein ordered and its opening to public use, The Pennsylvania Railroad Company, at its sole cost and expense, furnish all materials and do all work necessary to maintain its altered facilities, including the timber flangeways and track inlet and corrugated pipe herein order installed at State Highway Survey Station 11-35.

10.
That, upon completion of the improvement herein ordered and its opening to public use, the Borough of West Brownsville furnish all materials and do all work necessary to maintain properly the paving herein ordered constructed by said borough in the 9.2-foot- wide area occupied by the track of the railroad company, and to maintain portions of all highways connecting with or intersecting at Railroad Street, which are herein ordered altered and are located beyond the new roadway pavement herein ordered to be constructed on Railroad Street.

11.
That, upon completion of the improvement herein ordered and its opening to public use, the Department of Highways furnish all materials and do all work necessary thereafter to maintain properly the remainder of the improvement including new drainage facilities, except as herein otherwise provided.  (PennDOT Exh. No. 3, page 10).

In 1976, because PennDOT had relocated State Highway 268 away from Main Street, with the result that Main Street would no longer be a state road, PennDOT asked the Commission to relieve it of any future responsibility for maintenance of that portion of Main Street which was occupied by the Railroad.  The Commission granted that petition.  See:  Petition of the Pennsylvania Department of Transportation for modification of the Commission’s Order issued January 6, 1941, Docket No. P64 (Order entered November 23, 1976) (PennDOT Exh. No. 4).  The effect of the 1976 Order was to transfer all maintenance responsibilities previously held by PennDOT, pursuant to paragraph 11 of the 1941 Order, to West Brownsville.  (PennDOT Exh. No. 4 at 3).  (R.D. at 7-8).
However, according to David Oliver, the BTS’ witness and the only expert witness to testify in this matter, those past orders do not currently serve the public interest because they do not adequately ensure that Norfolk Southern’s railroad facilities and crossings along Main Street in West Brownsville will be satisfactorily maintained in the future.  Accordingly, we conclude that Mr. Oliver’s proposed apportionment of responsibilities and schedule of repairs is equitable and also that it reasonably balances the interests of the respective Parties.  
We note that the prepared testimony of Mr. Oliver was served to Norfolk Southern well before the hearings were held, and that testimony included the recommendation that the prior allocation of costs and responsibilities should be modified.  Norfolk Southern had adequate notice and opportunity to be heard on this issue during the evidentiary hearing.  Additionally, Norfolk Southern provided no legal authority to support its contention that the allocation of costs and responsibilities for this site may not be addressed in the context of this proceeding.  For the above reasons, Norfolk Southern’s Exception Nos. 5 and 7 are denied.   


In its Exception No. 6, Norfolk Southern objects to Ordering Paragraph No. 11, as follows:
11.
That West Brownsville Borough shall perform all work related to the repair of the drainage system and the related roadway surface on Main Street.  Norfolk Southern Railway Company shall conduct any necessary railroad protective services and track work that may result from repairs to the drainage system.  Any repairs or replacements to the drainage system that lies below the railroad track should be done by way of an open trench.

(R.D. at 12). 

Specifically, Norfolk Southern objects to the final sentence in the above-quoted Ordering Paragraph.  Norfolk Southern avers that the record of the November 6, 2003 hearing herein is devoid of any testimony that maintenance by open trench is the sole method and/or only proper way to complete said maintenance work.  (Exc. at 3).



We note that the recommendation that an open trench be used was made by witness David Oliver in his prepared testimony.  No opposing expert testimony was presented at the evidentiary hearing on this issue.  However, we recognize that the Parties hereto may arrive at reasonable, alternative methods for the completion of any necessary work.  Accordingly, we shall modify Ordering Paragraph No. 11 in order to permit the Parties to agree to reasonable, alternative methods to perform the necessary work.
  Norfolk Southern’s Exception No. 6 is, therefore, granted consistent with the foregoing discussion.


Norfolk Southern’s Exception Nos. 10 and 11 will be discussed jointly, since they are interrelated.  In Exception No. 10, Norfolk Southern objects to Ordering Paragraph No. 12, as follows: 
12.
That as a general rule, Norfolk Southern Railway Company and West Brownsville Borough shall provide each other with 30 days notice of any intended repair or maintenance work, except in the instance of emergency repairs that require immediate action.  Minor repairs that would not impede the normal movement of trains or vehicles at this site may be undertaken without notice.

Specifically, Norfolk Southern objects to the time limits in the above Ordering Paragraph.  Testimony shows that 20-25 trains a day use the track line at issue herein.  In order to maintain train traffic, any maintenance that would impede the normal movement of trains or vehicles at this site would typically be done during a coal mine shutdown, generally during the week of July 4th.  (Tr. at 107)  Any work that would impede the normal movement of trains along the crossing would severely impact interstate commerce and inconvenience numerous residents and/or businesses in the Commonwealth.  (Exc. at 4).


In its Exception No. 11, Norfolk Southern objects to Ordering Paragraph No. 13, as follows:
13.     
That West Brownsville Borough and Norfolk Southern Railway Company shall conduct the agreed upon repair work in segments of approximately 500 feet, with one segment completed every year during the first two weeks of the month of July.  The first stage of repairs should commence during the first two weeks of July 2004.  West Brownsville Borough will make use of this two week period to conduct any needed extension of expansion of drainage pipes that need to traverse beneath Main Street.  The parties may agree to an alternative work schedule.

Specifically, Norfolk Southern objects to the above Ordering Paragraph to the extent that it is inconsistent with other ordering paragraphs.  Ordering Paragraph No. 3, for example, allows West Brownsville and Norfolk Southern six months from the date of entry of the instant Opinion and Order to determine the track and roadway areas that need repair and the nature of the work to be done.  Ordering Paragraph No. 13, on the other hand, appears to require the commencement of repair work to begin in July of 2004.  (Exc. at 4-5).


In response, the Law Bureau rejoins that, at the time it filed its witness’ testimony, it expected that work herein could begin as early as July of 2004, assuming that the Parties to come to an agreement as to the work to be performed.  (Law Bureau’s R. Exc., at 3‑4).  



On review of the evidentiary record, we conclude that Norfolk Southern, in its Exception Nos. 10 and 11, raises a legitimate point about the timing of the relevant repairs as they relate to the normal movements of train traffic.  The crux of the Law Bureau’s witness’ testimony was that any non-emergency work which would impede the movement of trains should be limited to the time period of the annual coal mine shutdown, which occurs in July.  At the time it filed its witness’ testimony, it expected that work herein could begin as early as July of 2004, assuming that the Parties to come to an agreement as to the work to be performed.  (Law Bureau’s R. Exc., at 3‑4).  However, at this point we recognize that, given the continued litigation of this matter, it is unlikely that any repair work will occur in July of 2004.  


As such, we conclude that Norfolk Southern’s requested changes to Ordering Paragraphs Nos. 12 and 13 regarding timing are reasonable, and the appropriate modifications will be made to the relevant Ordering Paragraphs herein.  We note that the relevant work should begin in the first week of July of 2005, at the time of the annual coal mine shutdown.  As directed in Ordering Paragraph No. 3 of the Recommended Decision, the Parties will be given six months from the date of entry of the instant Opinion and Order to come to an agreement on the scope and nature of the repair work to be done at this site.  Norfolk Southern’s Exception Nos. 10 and 11 are granted consistent with the foregoing discussion.






Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Recommended Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by Norfolk are meritorious, in part, and, as a result, they will be granted, in part, and denied, in part, consistent with this Opinion and Order.  Accordingly, the ALJ’s Recommended Decision will be adopted as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Norfolk Southern Railway Company on May 13, 2004, to the Recommended Decision of Administrative Law Judge Fred R. Nene are granted, in part, and denied, in part, consistent with this Opinion and Order.


2.
That the Recommended Decision of Administrative Law Judge Fred R. Nene herein, issued on April 27, 2004, is adopted as modified by this Opinion and Order.


3.
That the Complaint of West Brownsville Borough v. Norfolk Southern Railway Company, Washington County, Commonwealth of Pennsylvania, Department of Transportation for the repair and maintenance of the at-grade crossings at and/or around Main Street in West Brownsville Borough, Washington County, at Docket No. C-00003930 is sustained.


4.
That the Motion of the Norfolk Southern Railway Company to dismiss the Complaint of West Brownsville Borough is denied.




5.
That West Brownsville Borough and Norfolk Southern Railway Company shall be given six (6) months from the date of the entry of this Opinion and Order to determine the track and roadway areas that need repair, and the nature of the repair work to be done.  The Parties will stipulate as to what sections of Main Street are in acceptable condition.



6.
That the alignment and elevation of the railroad and roadway that results from this repair work will establish a standard for the profile and cross-section of the railroad facilities.  Any deviation from that alignment of greater or less than two (2) inches will be considered a breach of the standard.  Repairs will be required in the event of a breach.



7.
That non-functioning drainage facilities at this site, including the roadway contours around the inlets of the drains, should be identified by the parties and made part of the initial repairs.  West Brownsville Borough is authorized to extend current or construct new drainage pipes under Main Street.




8.
That Norfolk Southern Railway Company shall bear 100% of the cost for any work to be performed on its facilities and the approximately 9.2 foot wide section of road surface it occupies.




9.
That West Brownsville Borough shall bear 100% of the cost for any work that needs to be performed on the road surface from the end of the railroad ties to the curb.



10.
That the Pennsylvania Department of Transportation and Washington County have no responsibility for this repair work or the costs associated with it.



11.
That Norfolk Southern Railway Company shall perform all repair and maintenance work related to the track and the surface it occupies.  Specifically, it must perform all work related to the approximately 9.2 foot wide section of Main Street that its railroad occupies.



12.
That West Brownsville Borough shall perform all repair and maintenance work related to the area of the road surface outside this 9.2 foot wide section to the curb of Main Street.



13.
That West Brownsville Borough shall perform all work related to the repair of the drainage system and the related roadway surface on Main Street.  Norfolk Southern Railway Company shall conduct any necessary railroad protective services and track work that may result from repairs to the drainage system.  Any repairs or replacements to the drainage system that lies below the railroad track should be done by way of an open trench or any reasonable alternative methods of performing the necessary work.



14.
That as a general rule, Norfolk Southern Railway Company and West Brownsville Borough shall provide each other with 30 days notice of any intended repair or maintenance work, except in the instance of emergency repairs that require immediate action.  Minor repairs that would not impede the normal movement of trains or vehicles at this site may be undertaken without notice.  However, any repairs that would impede the normal movement of trains along this crossing should be undertaken during the coal mine shutdown, which normally occurs during July of each year.



15.
That West Brownsville Borough and Norfolk Southern Railway Company shall conduct the agreed upon repair work in segments of approximately 500 feet, with one segment completed every year during the first two weeks of the month of July.  The first stage of repairs should commence during the first two weeks of July 2005.  West Brownsville Borough will make use of this two week period to conduct any needed extension of expansion of drainage pipes that need to traverse beneath Main Street.  The Parties may agree to an alternative work schedule.




16.
That in the event that West Brownsville Borough and Norfolk Southern Railway Company are unable to come to an agreement as to necessary repairs in the six months following the entry of this order, another hearing will be held at which the areas of the site that are in dispute will be addressed.




17.
That West Brownsville Borough and Norfolk Southern Railway Company shall render each other full cooperation and make a good faith effort to resolve this matter.




18.
That this Opinion and Order, insofar as it allocates costs and expenses to various Parties, is without prejudice to their rights to recover those costs and expenses from others pursuant to any applicable law or lawful judgment.




19.
That in all respects not inconsistent herewith, all previous Orders of the Pennsylvania Public Utility Commission pertaining to the subject crossing shall remain in full force and effect.




20.
That this Opinion and Order is binding upon the Parties hereto, their respective heirs, successors and assigns.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 8, 2004
ORDER ENTERED:  July 9, 2004



	�	The Norfolk Southern Railway Company was incorrectly identified as Norfolk Southern Corporation in the original caption and original pleadings.  


� 	49 U.S.C. § 20101 et seq.


� 	Id. at § 20101.


� 	Id. at § 20103(a).


	�	The Law Bureau, in its Reply Exceptions, noted that it would not oppose the relevant modification of Ordering Paragraph No. 11.  (Reply Exc. at 3). 
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