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:

INITIAL DECISION

Before 

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



On July 7, 2003, Thomas Herbert, Jr., (“Complainant”) filed the Complaint with the Commission against PECO Energy Company (“Respondent” or “PECO”), alleging that PECO had switched his electric suppliers twice without his consent.  On August 4, 2003, PECO filed its answer denying that it had switched Complainant’s supplier service without his authorization.  In addition, PECO responded that it had sent a letter to Complainant giving him notice of the switch and providing him with ten days to rescind the switch.  Complainant did not contact PECO within the ten day period either time.  



On April 6, 2004, an initial telephone hearing notice was issued which set the hearing for May 10, 2004 and assigned the case to me.  The hearing was held as scheduled with Complainant appearing pro se and Respondent represented by counsel.  The hearing resulted in a 37-page transcript and two exhibits from the respondent.  The formal evidentiary record was closed at the end of the hearing.  The matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant is Thomas Herbert, Jr., 730 Pigeon Creek Road, Pottstown PA  19465.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing electricity to residents of the Commonwealth.



3.
Complainant purchased his all electric home in 1984.  Tr. 8.


4.
Because PECO is the only electric company that offers a special rate for totally electric homes, Complainant would not switch to an electric company that does not offer that rate.  Tr. 8-9.



5.
Complainant never authorized PECO to switch his electric supplier, and there was no one at his home with any authority to act on his behalf.  Tr. 11.



6.
Until August 2003, Complainants believed that he had only been switched once but in a conversation with the PECO attorney, he discovered that he was switched to Green Mountain once, too.  Tr. 9.



7.
Complainant called PECO a second time after discovering that the supplier charges remained on his bill and was told that the authorization was given by his wife.  Tr. 11.



8.
Complainant was divorced in 1994 and did not remarry until 2001, and therefore, there was no wife in the picture at the time of the switch.  Tr. 11.



9.
Complainant became aware of the problem in January 2000 when he received an electric bill for $598.00, which he compared to his January 2001 of $327, and his January 2002 bill for $311.00.  Tr. 11.



10.
When the Complainant called Connectiv, he was told that the company could not do anything for 30 days.  The company was uncooperative and rude and he finally got switched back to PECO in June or July of 2000.  Tr. 13.



11.
Complainant added the supplier charges for a total of $1,266.00 in 1999 and 2000 and claims those as overcharges.  Tr. 14.



12.
Anthony Costello, regulatory assessor for PECO, appeared and testified on behalf of Respondent.  



13.
Mr. Costello explained that when a customer is switched to another supplier, PECO receives an electronic file from the supplier with a contract date and effective date, and at that time, sends a confirmation letter out to the customer, usually by the next day, to confirm that the switch information is correct.  Tr. 20.

14.
In sending an electric file, the supplier would have supplied the customer's name, account number, address, etc.  Tr. 20.

15.
Once the switch is complete, each month PECO sends the usage to the supplier, who informs PECO of the charges.  These charges are then included on the PECO Energy bill to the customer.  Tr. 20.

16.
PECO pays the supplier upfront and bills the customer.  Tr. 20-21.

17.
PECO Exhibit Two is a two-page document consisting of the printed portion of the computer screen from PECO's regular billing records and the written portion of the bottom added as explanation.  This exhibit shows the series of files as they were received from Connectiv.  Tr. 21.

18.
The first page of PECO Exhibit 2 is a brief summary which shows the supplier as Connectiv on the bottom row and the enrollment date of April 9, 1999.  Tr. 22.
19.
The next time Complainant’s service was switched was September 1999 shown on page 1 of PECO Exhibit 2, third row from the bottom, which shows the date that PECO received it as September 30, 1999 and effective date of October 28, 1999.  Tr. 23.



20.
At the top of page 1 of PECO Exhibit 2, customer was returned to PECO in May, 2000.  Tr. 24.

21.
PECO's records show that it properly administered the customer choice procedures by receiving the electronic files from supplier, sending confirmation letters within a day of receiving the electronic files and implementing the switch on the appropriate dates.  Tr. 24.

22.
Because the enrollment folders received are electronic folders, each account is not monitored.  Tr. 26.

23.
Due to electronic error, PECO received a drop file from Green Mountain which returned Complainant to PECO's service.  PECO returned Complainant to Connectiv when it received a second enrollment file from Connectiv.  Tr. 27.

24.
The switching back and forth did not alert PECO officials that there may be a problem with this file.  Tr. 27-28.

25.
Four changes within a seven-month period would not signal PECO officials that there was a problem with that account.  PECO sends confirmation letters as a failsafe to give customers an opportunity to review the proposed switch in electric suppliers.  Tr. 28.

26.
Complainant never received the confirmation letters.  Tr. 28-29.
DISCUSSION


The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint,  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



In the present case, Complainant has the burden of proving that PECO has rendered service which is inadequate or unreasonable within the meaning of the Public Utility Code, 66 Pa. C.S. § 1501.  The Commission has exclusive original jurisdiction over the reasonableness, adequacy and efficiency of public utility services.  Santo v. Dauphin Consol. Water Supply Co., 436 A.2d 197 (Pa. Super. 1981); Elkin v. Bell Tel. Co., 372 A.2d 1203 (Pa. Super. 1977), aff’d. 491 Pa. 123, 420 A.2d 371 (1980).  The Public Utility Code provides that every jurisdictional public utility shall provide reasonable service:

§ 1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .

66 Pa. Code § 1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  An electric utility’s “service” includes any and all acts related to the function of the distribution of electrical energy.  West Penn Power Co. v. Pa. Publ. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth.Ct. 1990).  



The question is whether PECO's billing for the months Complainant received service from Connectiv constituted adequate and reasonable service within the meaning of the Public Utility Code.  



Complainant did not authorize either switch from PECO to Connectiv, and the switch cost Complainant a total of $1,266.10.  This amount has already been paid by PECO to Connectiv.  


PECO switched the electric supplier to Complainant's account after receiving proper authorization from a licensed electric supplier.  PECO had no way of knowing nor is it responsible for knowing whether Complainant authorized the switch.  PECO relies on the information received from the alternate supplier, and in order for the electric choice program to work properly, this is reasonable.  This is at least true the first time the switch was made, and PECO, as a party whose behavior was reasonable under the circumstances, should be paid the costs that it incurred in providing the service.  PECO is warned, however, that this Complainant’s supplier should not be switched again without contacting the Complainant and receiving his authorization directly.  The ten-day notice letter will not be adequate if Complainant once again finds himself hit with supplier charges that he did not authorize, and another Complaint against PECO regarding switching on this account will result in civil penalties, as well as removal of the additional supplier amounts on the Complainant’s bills.  


The entity which could be held responsible for the supplier charges resulting from improper switching is Connectiv, which is not a party to this action.  The Complaint against PECO will be dismissed.  While this dismissal would normally occur without prejudice to Complainant’s right to file it against the proper Respondent, Connectiv Energy
, in this case, there is a complication regarding the statute of limitations.



Generally, a complaint brought under the Public Utility Code is required to be brought within three years from the date at which the liability arose.  66 Pa. C.S. § 3314.  The last month in which the supplier charge was included was May 2000, PECO Exhibit 1, which was not within three years of the filing date of the Complaint, July 7, 2003.  In light of the statutory provision, the Commission has no authority to sustain the Complaint, even if it is brought against the proper party and supported by substantial evidence.  Therefore, the Complaint will be dismissed.  Complainant is advised to act promptly should any further problems arise.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and parties to the complaint.  66 Pa. C.S. § 701.



2.
The burden of proof is on the proponent of a rule or order.  66 Pa. C.S. § 332(a).



3.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  


4.
An electric utility’s “service” includes any and all acts related to the function of the distribution of electrical energy.  West Penn Power Co. v. Pa. Publ. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth.Ct. 1990).  



5.
A complaint brought under the Public Utility Code is required to be brought within three years from the date at which the liability arose.  66 Pa. C.S. § 3314.  



6.
The subject complaint is barred by the statute of limitations in the Public Utility Code.  66 Pa. C.S. § 3314.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint brought by Thomas Herbert, Jr., 730 Pigeon Creek Road, Philadelphia PA  19103, at PUC Docket No. C-20030649, is dismissed as barred by the statute of limitations.



2.
That PECO Energy Company is directed to seek and obtain written authorization from Thomas Herbert, Jr., prior to switching the supplier to his account.  



3.
That the Secretary mark this case closed.

Dated:
June 8, 2004





______________________________









Susan D. Colwell









Administrative Law Judge 
� “Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. § 102. 


� The more efficient way to deal with cases where either the wrong respondent is named or there are additional parties not named, is for the named respondent to file a motion to dismiss for failure to name an indispensable party under 52 Pa. Code § 5.101(a), or a motion to join the indispensable party, 52 Pa. Code § 5.103.  The Commission may either join the additional party or substitute the correct party for the party named, whichever is appropriate.  
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