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history of the proceeding
On October 6, 2003, Benchmark Color Lab, Inc. (“Complainant” or “Benchmark”) filed a formal complaint against Verizon Internet Services, Inc., and ECommunications, Inc., alleging a failure by these entities to provide and maintain reasonable and adequate service.

On October 31, 2003, the Secretary of the Commission advised the Complainant that the Commission had no jurisdiction over the named Respondents and declined to accept the complaint for filing.

On January 28, 2004, in response to a “petition for appeal” from the Complainant, the original complaint was re-filed with the Commission, assigned the above captioned docket number and the Respondent’s name in the caption was changed to Verizon Pennsylvania Inc. (“Verizon”).

On April 21, 2004, Verizon filed an answer and new matter.  At the same time Verizon filed a motion to dismiss the complaint.  On May 3, 2004, the Complainant filed a response to Verizon’s motion.
discussion

The Complainant does not name Verizon as a Respondent.  Rather, Benchmark alleges that two other entities Verizon Internet Services, Inc. (“Verizon Online”), and ECommunications, Inc., provided poor high-speed internet service beginning in March 2003.  Benchmark wants the Commission to investigate and hold that the Respondent provided inadequate service.  It also seeks to recover financial loss, and wants the Respondent to compensate Benchmark for other losses it has suffered.

Verizon requests dismissal of the complaint because it fails to state a claim upon which relief can be granted, because it is filed against entities which are not jurisdictional Pennsylvania public utilities and because the Commission is not authorized to award damages.

Verizon is entitled to a dismissal.  There is nothing in the complaint which raises an issue related to the telephone utility service provided by Verizon.  Benchmark complains only about the provision of internet service by an Internet Service Provider (“ISP”) or by a commercial solicitor seeking to sell such ISP service.  Verizon cannot answer a complaint filed against a separate entity.  Verizon connects a customer to an ISP, but does not provide internet services.  The complaint cannot be construed as alleging faulty telephone service.
The provision of internet service by an ISP is not a “service” rendered by a “public utility” as those terms are defined in the Public Utility Code.  66 Pa. C.S.A. Section 102.

The Commission has consistently distinguished between telephone services subject to Commission regulation and information services not subject to Commission regulation, even though a telephone is used to acquire the information.  Declaratory Order re LEC Billing of Pay-Per-Call and Similar Information Services, Docket No. M-00940569 (Order entered July 1, 1994; John W. Collins and Daniel L. Stump v. The United Telephone Company of Pennsylvania, d/b/a Sprint, Docket Nos. C-00970272 and C-00970273 (Order entered July 21, 1997); Michael F. Pullifrone, Sr. and Tammy J. Pullifrone v. The United Telephone Company of Pennsylvania, Docket No. F-00351252 (Order entered June 12, 1998); Kouto Anyika v. AT&T Communications of Pennsylvania, Inc., Docket No. C-20015944 (entered October 31, 2001).

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S.A §703(b), 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. V. PA Public Utility Commission, 563 A.2d 548 (Pa. Cmwlth, 1989); Edan Transportation Corp. v. PA Public Utility Commission, 623 A.2d 6 (Pa. Cmwlth, 1993).  This case does not involve disputed questions of fact.  The question is one of law only.  There is no allegation made in Benchmark’s complaint which relates to any activity of Verizon over which the Commission has authority to regulate.  A hearing in this case is not necessary in the public interest.
order

THEREFORE,

IT IS ORDERED:

1. That the Motion to Dismiss of Verizon Pennsylvania Inc. is granted.
2. That the complaint of Benchmark Color Lab, Inc. v. Verizon Pennsylvania Inc. is dismissed for failure to state a claim upon which relief can be granted.
Date:  June 2, 2004




___________________________








Fred R. Nene








Administrative Law Judge
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