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HISTORY OF THE PROCEEDINGS


This decision dismisses the complaint filed on behalf of a residential gas utility customer because the Complainant failed to appear for the hearing and, therefore, failed to carry the burden of proof necessary to sustain the complaint.


On February 27, 2003, Karen Kime (Kime or Complainant) filed her complaint with the Pennsylvania Public Utility Commission (Commission) against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples or Respondent). The complaint states that Kime, on behalf of her elderly parents (Mr. and Mrs. E. L. Rodeheaver), canceled the service of Dominion Peoples Plus on January 10, 2003, but Peoples continued to bill her parents for the gas supply of Dominion Peoples Plus until March 1, 2003. 



Peoples’ answer to the complaint responds, in part, as follows:

Each month, every supplier receives a list of customers for the following month. This list allows the supplier to purchase the proper amount of gas for their pool. For example, Dominion Peoples provides suppliers a list of the customers for whom they will supply gas to in February in the middle of January. The suppliers bring in the gas during February and the bills to the customers are issued in March. The process from the time that the customer lists are generated to the date that the actual bills are delivered is approximately 60 days.

When a customer chooses to drop their supplier, Dominion Peoples must give the supplier enough notice so that they may stop purchasing gas for that customer. If a customer calls after the middle of the month, the supplier has already received the customer list and is arranging gas supplies for the customer for the following month. Therefore, the customer cannot be removed from the supplier’s list until the following month, adding up to 30 more days to the process.

Dominion Peoples makes every effort to assure that customers are removed from a supplier’s list in the next feasible billing period after a request is received. Complainant’s request to drop her parent’s (E.L. Rodeheaver) supplier on January 6, 2003 went into effect 55 days later on March 1, 2003; somewhat less time than the 60–90 days normally expected to process such a request.



For the scheduled hearing on August 7, 2003, Kime appeared in support of the complaint. Horace P. Payne, Jr., Esquire, appeared on behalf of Peoples. The parties agreed to continue the hearing in order to provide Peoples with time to furnish Kime with certain documents, which purportedly would support Peoples’ position that it acted properly and in a timely manner on Kime’s request to change gas suppliers.


 


By letter (and enclosures) dated August 26, 2003, Peoples’ counsel furnished Kime with a detailed explanation of the natural gas service bills that she had questioned in her complaint.



At the scheduled time for the further telephone hearing and, again at 10:15 a.m., on December 15, 2003, the presiding ALJ attempted unsuccessfully to contact Kime using the same telephone number used for the initial hearing on August 7, 2003; the calls activated an answering device inviting a message; the presiding ALJ identified himself, stated the purpose of the call, and asked Kime to contact him using the number he provided. Kime did not contact the presiding ALJ. 


For the hearing, Horace P. Payne, Jr., Esquire, appeared on behalf of Peoples, and moved to dismiss the complaint for Complainant’s failure to appear and prosecute the complaint. The motion was granted.


The record of the proceeding includes the Prehearing Order, the Formal Complaint Form, the Answer of The Peoples Natural Gas Company, d/b/a Dominion Peoples, Counsel’s August 26 letter to Kime (with enclosures), and the 14-page transcript of the hearing notes.
 The record closed January 15, 2004. Briefs were not filed.
FINDINGS OF FACT


1.
Following the initial hearing on August 7, 2003, Peoples attempted to contact Kime, Complainant, on August 14 and 19, in order to explain the disputed bills; Peoples was unable to contact Kime. (NT, at D6–D7.)


2.
Under cover letter dated August 26, 2003, Peoples sent Kime a written explanation of the disputed bills. (NT, at A5.)


3.
On or about January 10, 2003, Kime asked Peoples to cancel the service of her parents’ gas supplier (Dominion Peoples Plus); effective February 2003, Peoples became the parents’ gas supplier. (Complaint; Counsel’s August 26 letter to Kime.)
DISCUSSION


Karen Kime, Complainant, did not appear for the scheduled hearing on her complaint: that is, she could not be contacted for the scheduled hearing using the telephone number furnished on the Formal Complaint Form. Both the Telephone Hearing Notice and the Prehearing Order, mailed to Karen Kime at the address furnished on the Formal Complaint Form, cautioned her that she might “lose the case” if she did not participate in the hearing and present evidence on the issues raised. Providing a complainant with notice of the date, time, and place or mode for a hearing and providing the complainant an opportunity to be heard on the matters put at issue by the pleadings provide the complainant with procedural due process, a requirement of the law.
The Commission satisfied the legal requirement of according Complainant procedural due process by providing her with timely notice of the scheduled hearing and by providing her with an opportunity to be heard on the complaint. Both the Telephone Hearing Notice and the Prehearing Order showed the date, time, and mode for the scheduled hearing. Both were mailed, in the regular course of business, to Karen Kime by First‑Class, U.S. Mail. Neither item was returned as “undeliverable.” Therefore, it is presumed that Karen Kime received notice of the hearing.
 If a complainant fails to appear for a scheduled hearing after receiving legally adequate notice of the hearing and after having an opportunity to be heard on the complaint, the complaint may be denied and dismissed with prejudice.
 Prejudice here means only that the Complainant cannot again, by a formal complaint, raise the same issues against the same Respondent.
Kime’s complaint alleges by implication that Peoples violated the Public Utility Code (Code)
 by failing to time change her parents’ gas supplier. Under the Code, a jurisdictional public utility, like Peoples, has a duty to “furnish and maintain adequate, efficient, safe, and reasonable service….”
 Failing to timely change a customer’s gas supplier might be shown to be unreasonable service.

A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Code, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge these statutory duties.
 In general, in order to prevail on a complaint, an interested person, like the Complainant, must demonstrate, according to both statutory‑ and decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.
  Since Kime failed to appear for the hearing and present any evidence, she did not carry her burden of proof. Consequently, the complaint is denied and dismissed.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa.C.S. §332(a).


3
If a complainant receives proper notice of a hearing on a complaint and neither the complainant nor a qualified representative appears for the scheduled hearing and prosecutes the complaint, the formal complaint will be denied and dismissed with prejudice.


4.
There is no evidence to support the conclusion that The Peoples Natural Gas Company, d/b/a Dominion Peoples, violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER


THEREFORE,



IT IS ORDERED:

1.
That the complaint captioned Karen Kime v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20039606, is denied and dismissed, with prejudice, for failure to appear and prosecute the complaint and, hence, for failure to carry the burden of proof necessary to sustain the complaint.

2.
That the complaint proceeding captioned Karen Kime v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20039606, is terminated and the record marked “closed.”

Dated:  June 2, 2004


















James D. Porterfield








Administrative Law Judge
� 	See NT, at A4–A5.





� 	See NT, at D5.


� 	The transcript of notes from the hearing on August 7, 2003, is paginated 1–6, and the transcript of notes from the hearing on December 15, 2003, is paginated 1–8; therefore, to distinguish the transcripts where necessary, page references from the August hearing will be prefaced with an A (e.g., NT, at A5) and page references from the December hearing will be prefaced with a D (e.g., NT, at D4). 


� 	See Schneider v. Pa. P.U.C, 479 A.2d 10 (Pa. Cmwlth. 1984); see also Fusaro v. Pa. P.U.C, 382 A.2d 794 (Pa. Cmwlth. 1978); Township of Middleton v. Institute District of The County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 299 A.2d 599 (Pa. 1973).





�	See Darling v. Philadelphia Elec. Co., Doc. No. F�00161139, Order entered November 16, 1993; see also Jefferson v. UGI Utils., Inc., Doc. No. Z�00269892, Order entered December 26, 1995.





� 	See 66 Pa.C.S. §§101–3316 (as amended).


� 	See 66 Pa.C.S. §1501.





� 	See West Penn Power Co. v Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).





� 	66 Pa.C.S. §332(a); substantial evidence, here, refers to the legal requirement that final actions by the Commission in proceedings, like this one, must be supported by substantial evidence.





� 	See 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	See Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954); see also Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); North American Coal Corp. v. Air Pollution Comm’n, 279 A.2d 356 (Pa. Cmwlth. 1971).
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