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HISTORY OF THE PROCEEDING



On August 13, 2003, Maureen E. Dougherty (Complainant) filed a formal Complaint against PECO Energy Company (Respondent or PECO) seeking an accounting of the charges she was billed and had paid and seeking a payment arrangement.



On September 11, 2003, PECO filed its Answer generally denying the allegations and stating that it is investigating the allegations in the Complaint, specifically the termination records for Complainant’s account.



On April 9, 2004, a telephone hearing notice was issued setting the initial hearing for May 12, 2004 and assigning the case to me.  I issued a prehearing order on April 13, 2004, which informed the parties of some of the procedural requirements of a formal case before the Commission.  



The hearing was held as scheduled and generated a transcript of 45 pages with three exhibits submitted by PECO.  The record was held open for the late submission of exhibits by both parties.



On May 25, 2004, I received a packet of documents from Complainant containing her Exhibits 1 through 19, which she had not served on counsel for PECO.  I sent PECO counsel a copy of each exhibit and gave him two weeks to comment on the exhibits.  On July 6, 2004, having heard no objections, I issued an order admitting the exhibits and closing the evidentiary record.  Counsel for PECO informed me by message left on my answering machine that he would not be filing additional exhibits.



The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Maureen E. Dougherty, 645 Danbury Court, Newtown PA  18940.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.



3.
On April 8, 2003, PECO shut off the electric service to Complainant’s house.  Tr. 7.



4.
PECO left the shut-off notice on the door to the house.  Tr. 8.



5.
Complainant called PECO immediately and asked how much money she owed.  PECO told her that she owed them $542.46, and that they wanted her to pay $651 with the $60 connection charge.  Tr. 8.


6.
She wired the money to the Company that day.  Tr. 8.



7.
Upon receipt of May’s bill, Complainant asked for an explanation of a ten-day shut-off notice for charges of $542.46.  She was told they were electric charges and the bills were overdue.  Tr. 8.


8.
At that point, she was informed that there was a security deposit deducted from her payment although she had never been advised of any security deposit requirements prior to that time.  Tr. 9.



9.
PECO did not respond to a letter she sent them dated May 9, 2003 in which she requested information regarding her bill, with which she included a payment.  Tr. 9, C-Ex. 14.



8.
On two different dates, Complainant called PECO in an attempt to determine why her bill was as high as it was.  She was transferred back and forth between the customer service and credit departments, and was treated rudely repeatedly.  Tr. 10, C-Ex. 14.



9.
Roxanne Lowry, credit representative for accounts receivable at PECO, appeared and testified on behalf of Respondent.  Tr. 16.



10.
Complainant’s account was brought to Ms. Lowry’s attention after Complainant contacted the Commission.  Ms. Lowry then listened to the call that Complainant had made to PECO on the day that her service was terminated.  Tr. 18.



11.
The tape indicated that Complainant wanted to know what the total amount due was in order to have her service restored.  Tr. 18.



12.
Under PECO’s policy, Complainant is not entitled to have her security deposit returned because her account is not up to date.  Tr. 19.



13.
Complainant has been very vigilant about paying each month’s new charges on her bill since her service was restored.  Tr. 19.



14.
Ms. Lowry admits that payments have been made but states that the account is not paid in full.  Tr. 20.  



15.
The security deposit was $258.00.  Tr. 22.



16.
The reconnection amount included $369.26 which represents the past due bill, a reconnection fee of $60, and the security deposit for $258.00.  Tr. 23. 



17.
The $369.26 did not represent the full balance of her past due bill but was simply the amount which needed to be paid before her service could be reconnected.  Tr.  24.



18.
 The full balance at that time was $844.17 not including the security deposit and reconnection fee.  Tr. 24.



19.
The account balance as of the date of the hearing was $399.94 which reflects a payment received on April 29 for $152.44.  Tr. 25.



20.
If the account is paid in full each month for one year without any late payments on the account, the security deposit will be refunded.  Tr. 25.


21.
The balance listed in the April 17, 2003 portion of PECO Exhibit 1 is reached as follows:


Previous balance
$844.17



Subtract
$432.00 ($750 in payments minus 





   $258.00 security deposit 






   and $60.00 reconnection 





   fee)


Add

$ 65.29 new PECO charges



Add

$ 59.85 supplier charges



Add

$  5.15 late charge



Total

$542.46 


Tr. 32-33, Complainant Exhibit 2.


22.
The security deposit was not applied to the bill and is not included in the agreement that Complainant made with Public Utility Commission.  Tr. 28.



23.
Anita Armstead, regulatory assessor for PECO, appeared and testified on behalf of Respondent.  Tr. 31.



24.
Ms. Armstead sponsored PECO Exhibit 1 which is a billing statement from May 2002 to April 2004.  Tr. 32.



25.
Ms. Armstead sponsored PECO Exhibit 2, which is the post-termination notice which was left of the property on April 9, 2003.  Tr. 33.



26.
Ms. Armstead sponsored PECO Exhibit 3, which is the BCS informal decision issued June 17, 2003.  Tr. 35.



27.
The budget amount is computed by taking the customers’ previous 12 months’ bills and dividing the total by eleven.  Tr. 35.



28.
At the time of the hearing, Complainant's balance was $399.94.  Tr. 36.



29.
PECO Exhibit 2 does not indicate the amount necessary to be paid in order to restore electric service.  Tr. 37.



30.
The deposit amount is left blank because everyone is now required to pay a deposit and because the deposit amount is subject to change.  Tr. 38.



31.
When the services terminated, the reconnection amount should be filled in.  Tr. 38.



32.
The reconnection amount is not filled in on Complainant’s notice.  Tr. 38.



33.
The existence of the deposit and the amount of the required security deposit would not show up on any bill nor would there be a separate letter issued.  A person whose service had been terminated would not know of a security deposit requirement unless he or she called PECO and specifically asked.  Tr. 43.

DISCUSSION


The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint,  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



The present case, Complainant has the burden of proving that PECO has rendered service which is inadequate or unreasonable within the meaning of the Public Utility Code, 66 Pa. C.S. § 1501.  The Commission has exclusive original jurisdiction over the reasonableness, adequacy and efficiency of public utility services.  Santo v. Dauphin Consol. Water Supply Co., 436 A.2d 197 (Pa. Super. 1981); Elkin v. Bell Tel. Co., 372 A.2d 1203 (Pa. Super. 1977), aff’d. 491 Pa. 123, 420 A.2d 371 (1980).  The Public Utility Code provides that every jurisdictional public utility shall provide reasonable service:

§ 1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .

66 Pa. Code § 1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  An electric utility’s “service” includes any and all acts related to the function of the distribution of electrical energy.  West Penn Power Co. v. Pa. Publ. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth.Ct. 1990).  



The question becomes whether PECO's actions as described by Complainant constituted adequate and reasonable service within the meaning of the Public Utility Code. 


The uncontested evidence is that PECO terminated electric service to Complainant’s residence on April 8, 2993, after executing the termination procedures which are proper under Commission regulations.  52 Pa. Code Chapter 56.  Complainant called PECO and was told to submit $650.00, which included a $60.00 reconnection fee, in order to have service restored.  She complied, and service was restored.  She paid an additional $100.00 towards her bill, as well.  However, her next bill, May 21, 2003, informed her that her bill payment is past due and that she needed to pay the past due amount in order to avoid service termination.  



Complainant called PECO and finally, after being switched from customer service to the credit department and back again, was informed that a security deposit had been deducted from her payment and had not been applied to her bill amount.  She had not been informed of this prior to her phone call.  



According to PECO, she would not be informed that there was going to be security deposit or that there had been a security deposit deducted from the amount that had been required in order to reconnect her service unless she asked or gave the PECO representative a chance to explain.  Although Ms. Armstead insisted that Complainant’s telephone call had been taped, that she had listened to the tape, and that the tape made it clear that the PECO representative attempted to give Complainant all of the necessary information, no tape was produced or offered into evidence.  Complainant is equally adamant that no attempt was made to inform her that there would be a security deposit required of her when she called for directions for restoring her electric service.  PECO has failed to rebut the evidence presented by Complainant that she was not informed that a security deposit had been added to her account.


PECO also points out that the notice of termination states a list of items which may be required of those seeking to have service restored, and among them is a security deposit requirement.  PECO Exhibit 2.  However, PECO Exhibit 2 is a form which has blocks to be checked according to the needs of the individual case, as well as blanks to be filled in where appropriate.  The only blanks filled in are the date, the name and address of the account holder, the account number, and the past-due amount, which is $369.26
.  It is not surprising that Complainant was confused when she paid $750.00 and still received a cut-off notice.   


A utility may require a security deposit under Commission regulations:

56.41.  General rule.

A utility may require an existing ratepayer to post a deposit to reestablish credit under the following circumstances:

(1)  Delinquent accounts.  Whenever a ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months.


(i)  Prior to requesting a deposit under this section , the utility shall give the ratepayer written notification of its intent ot request a cash deposit if current and future bills continue to be paid after the due date.



(A)  Notification shall clearly indicate that a deposit is not required at this time but that if bills continue to be paid after the due date a deposit will be required.



(B)  Notification may be mailed or delivered to the ratepayer together with a bill for utility service.



(C)  Notification shall set forth the address and phone number of the utility office where complaints or questions may be registered.



(D)  A subsequent request for deposit shall clearly indicate that a ratepayer should register any question or complaint about that matter prior to the date the deposit is due in order to avoid having service terminated pending resolution of a dispute.  The request shall also include the address and telephone number of the utility office where questions or complaints may be registered.

* * *



(2)  Condition to the reconnection of service.  A utility may require a deposit as a condition to reconnection of service following a termination.



(3)  Failure to comply with settlement or payment agreement.  A utility may require a deposit, whether or not service has been terminated, when a ratepayer fails to comply with a material term or condition of a settlement or payment agreement.  

52 Pa. Code § 56.41.  


It is clear that the utility may require a security deposit on a delinquent account as a condition for reconnection of service following termination.  Even if service had not been terminated, PECO could have imposed the security deposit requirement since Complainant admitted that she had fallen behind on her bills.  In that situation, however, a customer is entitled to a warning, which must contain specific information regarding the utility’s intent to impose the security deposit, and the utility must mail the notice with the bill.  The subsequent request for the deposit must include information regarding dispute resolution.  



In contrast, a utility may require that a security deposit be paid as a condition for reconnection of terminated service.  Although there is no specific regulation requiring notification of the security deposit, it is improbable that Commission regulations intended to permit the imposition of a security deposit without the utility properly identifying it as such, especially when viewed in light of the detailed requirements for notification for imposition of a security deposit on an existing account.


Complainant submits her April 22, 2003 bill as Complainant’s Exhibit 2 to support her claim that she was not informed of the security deposit imposition until after she had paid the amount required to reconnect her service.  The April bill states:

Billing For Your Energy Use:

Balance from last bill



 $844.17

Payment Apr.10 – Thank You!

-$650.00

Payment Apr.11 – Thank You!

-$100.00




$94.17

  $ 94.17

No Late Charge On

$    .00
Late Charge=1.25%

$412.12
  $   5.15

Other debits




  $318.00

Balance at Billing



  $417.32
PECO Energy Charges………….$ 65.29

PECO CDS Charges…………….$ 59.85


New charges



  $125.14


New balance



  $542.46

Complainant Exhibit 2 (emphasis added)



From the testimony at the hearing, we know that the $318.00 represents a security deposit of $258.00 plus a $60.00 reconnection fee.  It does not appear on any PECO-generated bill as anything other than “other debits.”  


It is reasonable to expect that a utility cannot impose a charge on a customer without identifying the nature of the charge.  PECO’s failure to provide the information to Complainant, either prior to termination or following, constitutes inadequate service within the meaning of the Public Utility Code.  PECO presented a witness to rebut Complainant’s testimony that the customer service representative who told her how much she had to pay in order to restore service also tried to tell Complainant that a portion of the amount would be a security deposit, but Complainant would not listen. 



PECO did not produce the tape of the conversation, even when the record was left open to receive it.  It is likely that the PECO supervisor who reviewed the tape and testified heard her PECO employee say something that clued another PECO customer service employee that she was trying to talk about the security deposit, but a customer or anyone else unfamiliar with the buzzwords and not expecting to hear about a security deposit, would not recognize the direction of the conversation.  



However, Complainant called and spoke with PECO employees until someone told her that there had been a security deposit debited from her account.  Her Exhibit 15, her letter dated May 29, 2003 to the Commission, indicates that she had found out by then that a security deposit had been extracted.  This indicates that any harm to Complainant which may have resulted from her not knowing why her electric bill was $258.00 higher than it should have been, ended on or before May 29, 2003.   



Complainant has consistently tendered payment to the utility for the last year, although the amount of the payment is for new charges, not for the BCS budget agreement plus $15.00 towards arrears.  This means that the amount tendered is never as high as the bill, and consequently, her arrearage has continued to climb.  PECO asks that the Commission order Complainant to pay according to the June 17, 2003 BCS informal decision, which requires Complainant to submit her calculated budget amount plus $15.00 towards the arrears, which had reached $399.94 at the time of the hearing.  This will be granted.  In addition, Complainant may have her security deposit returned to her if she pays her budget billing plus $15.00 on time for the twelve-month period following the effective date of this Order.


Complainant must realize that her $258.00 has not been donated to PECO.  She can get it back if she pays her PECO bill in full, as billed – not only new charges – for a period of one full year.  



PECO will be directed to cease imposing security deposits which are not properly identified as such, and that the twelve-month period for Complainant to pay her bills in full in order to merit the return of her security deposit shall begin with the bill issued following the date that this Order becomes final. 

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  



3.
Complainant has the burden of proving that PECO has rendered service which is inadequate or unreasonable within the meaning of the Public Utility Code, 66 Pa. C.S. § 1501.


4.
Commission regulations are not intended to permit the imposition of a security deposit without the utility properly identifying it as such, especially when viewed in light of the detailed requirements for notification for imposition of a security deposit on an existing account.



5.
The situation does not merit a civil penalty against PECO.  66 Pa. C.S. 
§ 3301. 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Maureen E. Dougherty, 645 Danbury Court, Newtown PA  18930-1767 at PUC Docket No. C-20030974, is sustained.



2.
That PECO Energy Company issue a bill to Complainant within sixty days of the entry date of this Order which bills Complainant her regular budget amount plus $15.00 towards the arrearage on Complainant’s bill.


3.
That PECO Energy Company cease and desist violating the Public Utility Code by charging amounts for reconnection of terminated service without informing the customer what portion of the reconnection amount is being held as a security deposit.



4.
That the Secretary mark this docket closed.

Dated:
July 7, 2004




____________________________________








Susan D. Colwell








Administrative Law Judge
� “Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. § 102. 


� PECO was careful to point out that the form itself had been approved by the Commission.  However, it is safe to assume that the Commission envisioned the form being filled out before being issued to a consumer.  This was not filled out and failed to provide the notice that the Commission envisioned being given by its issuance. 
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