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June 7, 2004
By First Class Mail

Parties of Record

Docket Nos. R-00038092, R-00038092C0001, R-00038092C0002

RE:
Disposition of Protective Order Matters consistent with the 


Orders of December 19, 2003, March 4, 2004, and April 15, 2004
Dear Parties:  

On December 19, 2003, the Pennsylvania Public Utility Commission (Commission) entered an Opinion and Order (December Order) that disposed of several issues related to Duquesne Light Company’s (Duquesne) proposed Electric Generation Supplier Coordination Tariff (Duquesne Tariff) designed, in part, to address potential reliability concerns.  The Commission’s subsequent Orders of March 4, 2004 (the Reliability and Rule 4.19 Order) and April 15, 2004 (the Residual Tariff Matters Order) addressed the remaining matters that arose because of the December Order (the Orders collectively).  


On April 26, 2004, Duquesne filed initial proposed tariff language that was supposed to reflect the Commission’s Residual Tariff Matters (Initial Proposal).  On May 14, 2004, Duquesne filed a revised version of the Initial Proposal in response to staff discussions (May Filing). On May 14, 2004, the Commission sent copies of Duquesne’s Initial Proposal and May Filing to the parties for review (the Filings).  As will be discussed below, the May 14, 2004 Secretarial Letter also advised the parties that the reliability and competition requirements of Chapter 28 required submission of EGS Plans, which Plans were the subject of the Orders, no later than May 28, 2004.  


On May 20, 2004, the Commission issued a Secretarial Letter accepting the Filings as final.  The Commission issued a Secretarial Letter closing the docket on the Filings.  


Since then, some EGS’ raised questions about (1) the process for issuing the Protective Orders called for in the Orders; (2) the applicability of ex parte requirements; and (3) service of process requirements.  This Secretarial Letter addresses those issues.  

Protective Orders.  The Orders created a two-part approach to issuing Protective Orders because of the short time available for reviewing the first EGS Plans (initial EGS Plans) compared to later EGS Plans (other EGS Plans) for consistency with the reliability and competitive provisions of Chapter 28.  The Orders adopted a confidential-on-filing approach for the initial EGS Plans and a confidential-after-request-and-review process for other EGS Plans.  Paragraphs 1 of Appendix II and Appendix III in the Reliability and Rule 4.19 Order reflect this approach.    

This approach ensures a timely evaluation of the initial EGS Plans given the time already devoted to addressing litigation, discussion, and process questions raised by the parties.  The approach also ensures that other EGS Plans are subject to confidential-after-request-and-review treatment given that there will be more time to evaluate the issue.  This letter encloses a copy of the Protective Order for the initial EGS Plans.   

Ex Parte.  The Orders require the Commission and parties to examine the initial and other EGS Plans for consistency with the reliability and competitive provisions of Chapter 28.  The analysis is not expected to produce contested-on-the-record proceedings within the scope of Section 334 of the Public Utility Code.  Therefore, the ex parte requirements are inapplicable unless a party provides a compelling claim to the contrary.  

Service of Process.  Some EGS’ also asked whether copies of the initial and other EGS Plans must be given to the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA).  The Orders recognized the OCA and OSBA’s statutory right to participate in all Commission matters.  The Orders also recognized that parties other than the OCA and OSBA participated in the proceedings even though those parties might not want to further participate.  

Given these considerations, the EGS’ must provide copies of the initial and other EGS Plans on the OCA and OSBA as soon as practicable.  There is no requirement to serve copies on parties other than the statutory parties, Duquesne, and the Commission unless a party expressly commits to abiding by the confidentiality requirements set forth in the Orders and Secretarial Letters.   








Very truly yours,









James J. McNulty, Esq.
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Vice-Chairman Bloom


Commissioner Thomas


Commissioner Pizzingrilli


Commissioner Holland


Executive Director Smith


Deputy Executive Directory Moury



