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Before the Commission is the Recommended Decision of Administrative Law Judge Susan D. Colwell (ALJ), regarding the April 16, 2003, Vineyard Oil & Gas Company (Vineyard or Complainant)
 complaint against National Fuel Gas Distribution Corporation (NFGD or Respondent)
.  In its complaint Vineyard seeks relief from tariff sales rates applied by NFGD pursuant to the Rate Schedule for Monthly Metered Transportation (MMT) service and the Rate Schedule for Customer Balancing and Aggregation (CBA) service due to Vineyard’s failure to deliver to NFGD sufficient volumes of natural gas to meet Vineyard’s customers’ requirements in February 2003.  


On January 29, 2004, a Joint Petition for Settlement was filed by Vineyard, NFGD, the Office of Trial Staff (OTS) and the Office of Consumer Advocate (OCA).  The Office of Small Business Advocate (OSBA) filed a separate statement in Partial Support of Joint Petition but did not sign the Joint Petition.  After an Initial Settlement Conference held on February 27, 2004 and the submission of Memoranda of Law in support of the Joint Petition by NFGD and Vineyard,
 the parties filed a unanimous Revised Joint Petition for Settlement.  The OSBA, Vineyard and OTS filed statements in support of the Revised Settlement.


At issue in this proceeding is the application of NFGD’s tariff for calculating the penalty charges for the February 2003 timeframe prescribed under NFGD’s tariffed Rate Schedule CBA and Rate Schedule MMT.  Vineyard’s complaint seeks to modify the tariff’s calculation of the underdelivery penalty charges because the charges for the subject timeframe resulted in disproportionate and excess penalty charges.  

Specifically, under NFGD’s tariff, when underdeliveries occur, charges are prescribed to compensate NFGD’s sales customers for the use of natural gas.  In February 2003, Vineyard underdelivered approximately 6 percent of its total load requirement on NFGD’s system. 


Under NFGD’s Rate Schedule CBA, for imbalances that resulted in an underdelivery during billing periods ending in December through March, Aggregators are charged 135% of the higher of: (1) the sum of the Natural Gas Supply Charge (NGSC) and the Gas Adjustment Charge (GAC); or (2) the highest marked price of natural gas for the month.  Pursuant to NFGD’s Rate Schedule MMT, for imbalances that result in an underdelivery during November through March, customers are charged 125% of the higher of: (1) the sum of the NGSC and the GAC; or (2) the highest marked price of natural gas for the month.  

Consistent with NFGD’s tariff, the market price of natural gas for February 2003 for purposes of determining imbalance charges under Rate Schedules CBA and MMT, was based upon the Mcf equivalent of the highest price of natural gas during the month, as set forth in the Gas Daily Index, Daily Price Survey for Appalachia, Dominion North Point.


Pursuant to the Revised Joint Petition, all the parties agree that the application of these tariff provisions resulted in Vineyard being assessed an amount of underdelivery penalty charges that were too high to be reasonable based upon anomalies in the Gas Daily Index (GDI) for Dominion Point North during the month of February 2003.  Therefore, the Revised Joint Petition utilizes a natural gas price of $14.36/Mcf, which is based upon an average of the four highest days of the month, rather than relying on the GDI for Dominion North point.  However, the reduced amount still penalizes Vineyard for its underdeliveries.  

I would like to commend all of the parties in this proceeding for their efforts in reaching an amicable resolution.  Although I concur with the ALJ that the Revised Joint Petition for Settlement is appropriate as it pertains to Vineyard’s complaint, one provision of the settlement is problematic.  


Subsection (i) of the Revised Joint Petition for Settlement provides that the relief granted in settling Vineyard’s complaint will be applicable to all of the NGSs on the NFGD system, and to stand-alone MMT and DMT customers that undelivered in February 2003.  As to these other affected NGSs and stand-alone customers, the Subsection states:

(i)  This settlement is applicable to all NGSs and stand-alone MMT and DMT customers that underdelivered in February 2003.  The Parties agree that approval of this Settlement shall represent a final determination of the amounts to be charged to NGSs and stand-alone customers for underdeliveries in February 2003, and for the period of March 1, 2003 through July 31, 2003, to be credited by NFGD as recovery of gas costs pursuant to Section 1307(f) of the Public Utility Code.  NFGD will adjust its recovery of gas costs pursuant to Section 1307(f) to the revised amount reflected in the Settlement, exclusive of sales tax and interest, in the month following the PUC’s approval of the Revised Settlement.


While I recognize this provision is included to eliminate the potential for the application of discriminatory rates prohibited under 66 P.S. § 1304, it is not evident from the record that the other NGSs or stand-alone customers were notified of the proceeding or this settlement.  Therefore, it would be improper for this Commission to issue an Order stating that the terms of this settlement represent “a final determination” as to other NGSs and stand-alone customers that were unaware of this proceeding.  Therefore, I move that the Commission tentatively approve the Revised Joint Petition for Settlement, without modification, so that the Opinion and Order may be served on other affected NGSs and stand-alone customers in the NFGD service territory.  To that end, NFGD shall provide all affected NGSs and stand-alone customers not party to this proceeding, within ten (10) days of entry of this Opinion and Order, written notification that describes the nature of this proceeding and serves upon them a copy of the Revised Petition for Joint Petition.  Further, the notice shall inform the affected parties that they will have thirty (30) days from the date of entry for this Opinion and Order to file an objection to the Revised Joint Petition of Settlement with the Commission.  Additionally, NFGD shall file a copy of the written notification and the accompanying certificate of service with the Commission Secretary’s Bureau.  If no timely objections are filed the Opinion and Order will become final without further Commission action. 
THEREFORE, I MOVE THAT:

1.  The Recommended Decision of the Administrative Law Judge is tentatively approved consistent with this motion.  


2.  The Respondent, within ten (10) days of the date of entry of this Opinion and Order, provide written notification to affected Natural Gas Suppliers and stand-alone customers not party to this proceeding, that describes the nature of this proceeding and serves upon them a copy of the Revised Joint Petition for Settlement.  

3.  The affected Natural Gas Suppliers and stand-alone customers shall have thirty (30) days from the date of entry of this Opinion and Order to file an objection to the Revised Joint Petition of Settlement with the Commission.  

4.  The Respondent shall file a copy of the written notification and the accompanying certificate of service with the Commission’s Secretary Bureau.

5.  If no objections are received within thirty (30) days of entry of this Opinion and Order then it will become final without further action by the Commission.  


6.  The Law Bureau prepare an Opinion and Order consistent with this Motion.  
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      KIM PIZZINGRILLI, COMMISSIONER
� Vineyard is a licensed natural gas supplier providing natural gas supply service in NFGD’s service territory to approximately 140 customers.


� NFGD is a natural gas distribution company, which is a regulated utility owning the gas lines and equipment necessary to deliver natural gas to a consumer.


� The OSBA filed a response.






