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This Initial Decision dismisses the complaint filed by Leysester Powell (Ms. Powell) against MCI WorldCom Communications, Inc. (MCI), at Docket No. C-20030458, for the failure to satisfy the burden of proof.

History of the Proceeding


Ms. Powell filed her complaint against MCI on June 11, 2003, alleging a billing dispute.  MCI filed its answer to the complaint on August 8, 2003.  By Order issued August 20, 2003, the Chief Administrative Law Judge directing the parties to attempt to settle this dispute, and for MCI to file a report of the settlement efforts.  By letter dated October 30, 2003, the Commission scheduled this case for hearing, to be conducted by telephone, on Tuesday, February 10, 2004, at 10:00 a.m.  A Prehearing Order was issued in this case on November 5, 2003.


The hearing was held, as scheduled.  Ms. Powell appeared without counsel and testified in support of her complaint.  She did not submit any exhibits.  MCI, represented by counsel, presented the testimony of one witness, and submitted nine exhibits, all of which were admitted.  The record, consisting of the 106-page transcript of the hearing and the nine exhibits was closed by Order issued March 23, 2004.
Findings of Fact


1.
The Complainant in this proceeding is Leysester Powell.  Her address is 1933 Woodmont Avenue Rear, Arnold, PA 15068 (Tr. 13).


2.
The Respondent in this proceeding is MCI WorldCom Communications, Inc.



3.
At the time of the hearing Ms. Powell was no longer a telephone subscriber of MCI, having changed carriers some time prior to the hearing.  She had been a telephone subscriber of MCI at 724-337-1644 (Tr. 13).



4.
Ms. Powell testified that she had received a telephone call from a marketing person with MCI offering her a “Neighborhood Complete Program”.  According to Ms. Powell, she was informed by that person that the price of that program was only $49.99 per month, seven days a week, 24 hours a day, for her local, toll regional and long distance, inclusive. (Tr. 15).



5.
Ms. Powell testified that she asked the marketing person if she would be receiving something in writing about this program, and was informed that she would be receiving a package from MCI.  She received the package within the first three months of switching to MCI (Tr. 15).



6.
It is Ms. Powell’s position that, based on the information provided by the marketing person, she agreed to switch her telephone service from her prior carrier to MCI.  After she switched to MCI, the first telephone bill she received was in the amount of $56.00, including taxes, which she paid.  Subsequent telephone bills were over $100.00 (Tr. 15, 35-36).



7.
Ms. Powell testified that she made several telephone calls to MCI, and spoke to a number of different representatives in attempt to obtain an explanation for the extra charges on her telephone bills, and that she received several different explanations.  She did not regard any of MCI’s explanations as being satisfactory, and informed MCI that she had no intention of paying the telephone bills until she received a telephone bill which reflected the charges she verbally agreed to with the MCI marketing representative (Tr. 15-16).


8.
Ms. Powell also testified that, not being satisfied with any of the explanations she had received from MCI, she contacted the PUC about her complaint.  She eventually received a letter from the PUC which told her that no basis could be found for her informal complaint and that she had to pay the telephone bills (Tr. 16).



9.
It is Ms. Powell’s position that her monthly telephone bills should not exceed $49.99, plus taxes, which she feels would result in a total monthly telephone bill of about $56.00 (Tr. 17, 20).



10.
Ms. Powell testified that her husband had become very ill, and had two strokes.  Information she had received from MCI indicated that in medical emergencies to call a particular telephone number.  However, it was Ms. Powell’s testimony that when she called that number she was connected to the accounting or high toll department, and received no assistance or information about medical emergencies (Tr. 17, 22-26).



11.
It is Ms. Powell’s testimony that she called the telephone number that was printed on the suspension and termination warning letters, and did not notice a telephone number to call MCI in cases of medical emergencies that was printed in a packet of information she received from MCI (Tr. 17, 22-26).


12.
Ms. Powell did not write to MCI, did not submit a facsimile document to MCI and did not submit a medical certificate because, as she testified, she was calling MCI to try to learn how to do that and did not receive any satisfactory answer (Tr. 28-29).



13.
Ms. Powell does not dispute the fact that her agreement for telephone service with MCI included local service, regional toll calling and long distance toll calling for a total monthly payment of $49.99 (Tr. 29-30).



14.
It is Ms. Powell’s testimony, however, that MCI was charging her for unspecified toll calls, when such charges were not to be included on her bills (Tr. 30-31).



15.
Ms. Powell made two payments for her telephone service from MCI, but did not make any further payments of the monthly telephone bills that were not in dispute (Tr. 32).



16.
MCI established telephone service for Ms. Powell on October 9, 2002, at 1933 Woodmont Avenue Rear, New Kensington, PA, under telephone number 724-337-1644 (Tr. 41; MCI Ex. 4).



17.
On June 4, 2003, MCI received notification that Ms. Powell had switched her telephone service to another carrier.  MCI cancelled Ms. Powell’s local service on June 25, 2003 (Tr. 41-42).



18.
At the time Ms. Powell changed to another telephone carrier, she had an outstanding unpaid balance on her MCI telephone account of $573.34 (Tr. 42-44; MCI Ex. 1).


19.
During the time she was a telephone subscriber of MCI, Ms. Powell made only two payments for her telephone service:  $49.99 on December 15, 2002, and $55.85 on January 6, 2003 (Tr. 42-44; MCI Ex. 1).



20.
In January of 2003, Ms. Powell contacted MCI questioning the charges on her telephone bill for taxes, surcharges and directory assistance.  She also contacted the Commission concerning such charges on her telephone bills (Tr. 45-47; MCI Ex. 9).



21.
The Commission determined that the customer was responsible for all taxes and surcharges and no adjustment was warranted.  Such charges are mandated by law and MCI has no discretion whether or not to apply such taxes and surcharges to a customer’s telephone bill (Tr. 47).



22.
MCI sent Ms. Powell a letter explaining the taxes and surcharges (Tr. 47-48; MCI Ex. 8).



23.
MCI’s information welcome packet, which it provided to Ms. Powell, delineates the applicable taxes and surcharges, and that such taxes and surcharges are not part of her telephone service package (Tr.50-52; MCI Ex. 2A).



24.
The applicable taxes and surcharges are separately stated on Ms. Powell’s telephone bill for local and long distance calling (Tr. 53).



25.
Under the telephone service package to which Ms. Powell subscribed, she was not separately charged for regional and long distance toll calls that she made.  However, MCI does monitor such calls in order to apply the taxes properly to the different types of calls that are made under the bundled service package (Tr. 70).



26.
MCI lists its customer service number on every page in the information welcome packet.  MCI’s customer service number is 1-888-624-5622.  In addition, it provides a customer service number on each invoice it sends its subscribers (Tr. 53-56).


27.
There were several contacts between Ms. Powell and MCI concerning an illness condition, and MCI provided her with the telephone number of its office Ms. Powell should call concerning the medical certification procedure, and attempted to provide her with the FAX number she should use for the filing of such a certification.  MCI did not receive any medical certification from or on behalf of Ms. Powell (Tr. 58-65).



28.
MCI’s information welcome packet contains information concerning charges for directory assistance and operator assisted calls.  These charges are listed separately on Ms. Powell’s telephone bills and are stated in MCI’s tariff (Tr. 65-68; MCI Exs. 3 & 7).
Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a telephone billing dispute, and requesting a resolution of the dispute, it is clear that Ms. Powell is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



Simply stated, it is Ms. Powell’s contention that, under the MCI telephone service package to which she subscribed, she could make any and all types of telephone calls she wanted, and the total amount of her monthly telephone bill should not have exceeded $49.99.  The record in this proceeding does not support her position.


Clearly, Ms. Powell received exactly the telephone service from MCI that she contracted for.  All her local telephone calls, plus her regional toll calls, and her long distance calls were billed to her at the total amount of $49.99.  That was the offer she accepted.



Various taxes and surcharges are mandated by law, and enforced by either the Federal Communications Commission or, in this Commonwealth, by the Public Utility Commission.  Public telephone utilities have no discretion to exclude such charges from the bill of any particular subscriber.  The utility is the collector of the taxes and surcharges for the specific Federal or State taxing agency.  This is similar to the purchase of an item at a retail store.  The customer pays the merchant the price of the item, plus the applicable sales tax.  The merchant then transmits the taxes collected to the appropriate State taxing agency.



The charges for directory assistance and operator assisted calls, etc., for which Ms. Powell complains, are charges for what would be considered “optional” services.  They are not considered as part of either basic telephone service or toll telephone service.  In fact, the description of the features and services included in the “Neighborhood Complete” plan to which Ms. Powell subscribed does not include directory assistance and operator assisted calls as part of that plan.  See, MCI Ex. 3, at 3.


Thus, there is no basis in either law, or the facts of this record, that support Ms. Powell’s contention that, under the Neighborhood Complete Plan she was not responsible for paying any amount in excess of $49.99 per month for her telephone service.  Such charges were not part of that plan, are separately tariffed and billed, and it is her responsibility to pay the same.



Accordingly, it is my opinion that the complaint in this proceeding should be dismissed for the failure of Ms. Powell to satisfy the burden of proof.  As Ms. Powell is not a current telephone subscriber of MCI, a payment plan for the $537.34 outstanding balance on her telephone account with MCI is not being established in this case.

Conclusions of Law


1.
The parties to and subject matter of this telephone service billing dispute complaint proceeding are properly before the Commission.



2.
Ms. Powell, the party seeking affirmative relief from the Commission, is the party having the burden of proof.



3.
Ms. Powell failed to satisfy the burden of proving that she was incorrectly billed by MCI for taxes, surcharges, directory assistance and operator assisted telephone calls.



4.
The complaint should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED: 
That the complaint of Leysester Powell against MCI WorldCom Communications, Inc., at Docket No. C-20030458, is dismissed for the failure to satisfy the burden of proof.

Date:  June 3, 2004
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