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Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On November 7, 2003, Phyllis Townsend (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) seeking a payment arrangement.  PECO filed an Answer on December 4, 2003, denying the material allegations of the Complaint.  PECO stated that Complainant is a CAP program participant with a current outstanding balance of $8,450.24, and a current calculated budget payment of $49.00.  A Bureau of Consumer Services informal decision required her to make a catch-up payment of $858.00 by September 12, 2003, and then to pay the monthly CAP Rate plus $15.00 until the Cap Rate is current, but Complainant has not complied with the decision.



On April 14, 2004, a telephone hearing notice was issued which set the hearing for May 26, 2004 and assigned the case to me.  I issued a prehearing order on April 20, 2004.



The hearing was held as scheduled, with Complainant appearing pro se and Respondent represented by counsel.  No transcript was prepared, and Respondent submitted four exhibits, which were admitted to the record.  The evidentiary record was closed at the end of the hearing.  The matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant is Phyllis E.  Townsend, 160 Bridge Street, 2nd floor, Phoenixville, PA  19460-3448.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing electric service in the Commonwealth.



3.
Complainant admits that she fell behind in her electric bill payments because she was relying on public assistance and it was inadequate to meet her needs.



4.
Complainant’s household is comprised of her and her two children, ages 18 and twelve.  


5.
Until recently, she had to pay a babysitter if she kept a job, but now the children are older and she doesn’t need one.



6.
Complainant is working thirty hours per week now as a childcare provider.


7.
Complainant found it difficult to pay her bills on public assistance but now she is struggling less than before she was employed.


8.
Complainant no longer receives food stamps and must use a portion of her income to purchase groceries.



9.
Complainant’s entire household income is from her job, which brings in approximately $485.00 before taxes, every other week.


10.
Complainant rents her residence, which is a three-bedroom apartment.


11.
She uses oil and electric to heat her home.



12.
Complainant’s oil bill is approximately $174.00 biweekly.



13.
She received two payments from LIHEAP this year, but she needed more oil.



14.
Public assistance ceased a year ago.



15.
Food stamps stopped the month before the hearing, and that had only been $147.00 per month, which was inadequate to cover the month’s groceries.



16.
May 7, 2003, she began her present job.



17.
She receives no alimony or child support.



18.
Her daughter’s father is incarcerated, and her son is eighteen, and the arrears from her son’s father will go to the Department of Welfare.



19.
Complainant’s monthly household expenses are as follows:


Rent 

$236.00


Electric
$ 55.00


Oil

$348.00



Water

$ 40.00


Telephone
$ 51.00



Groceries
$200.00


Cable TV
$61.00


Car loan
$236.00


Gasoline
$80.00


Car insurance
$100.00


Total

$1,407.00


20.
Complainant’s home includes the following appliances:  washer, dryer, window air conditioner, four televisions, standard lighting, one DVD player, microwave, refrigerator, electric stove, fan and a nebulizer for her asthma.



21.
Complainant has cable television because she cannot watch television without it.



22.
Complainant needs her car for transportation to her job.



23.
Complainant’s medical expenses are paid through the welfare department, but not for much longer.  She will have to either pay for insurance through her job or find another job with medical benefits.  She is looking into CHIP.



24.
Complainant has not complied with her BCS decision because she had no money. 



25.
Renee Tarplay appeared on behalf of PECO Energy Company, where she is employed as a regulatory assessor.



26.
Ms. Tarplay sponsored PECO Exhibit 1, which is the account statement for Complainant’s account from May 2003 to April 2004.  



27.
PECO sent a bill May 20, 2004, which reflects a balance of $8711.47.



28.
Page 1 of the exhibit shows that $8023.29 was transferred to the present account from Complainant’s former address.


29.
Complainant’s last payment was made on May 17, 2004 in the amount of $70.00.



30.
There were no payments made prior to May 17, 2004 on this account.



31.
PECO Exhibit 2 is a three-page document showing the medical forms that were submitted by Complainant in September, 2003, November 2003, and March 2004.  No more medical certificates will be accepted prior to March 2005 because Complainant has not kept up the payments on the account.



32.
PECO Exhibit 3 is the BCS informal decision dated August 22, 2003 for the present address.



33.
PECO Exhibit 4 is the July 26, 2001 BCS decision for the Complainant’s former address.



34.
Complainant has not kept the agreements.



35.
At the time of the hearing, Complainant’s balance was $8, 711.47.  


36.
Complainant had a prior payment arrangement with PECO at her prior address, but she did not keep that.



37.
Complainant is a CAP customer, which means that she receives a 50% discount on the first 500 KW hours per billing cycle, as well as a discount on off-peak services.  She entered the CAP Rate program on October 1998 at her former address, and $3,568.40 has been set aside for possible forgiveness, if Complainant keeps the terms of the CAP program.  She is required to pay the bills for at least twelve months as rendered, as well as to apply for certain grants and programs.  When her account is reviewed, the amount could be forgiven if she has complied with the requirements of the program.  



38.
Complainant’s average bill at this time is $55.00, and her calculated budget is $54.00.



39.
The Stammel catch-up amount for Complainant is $1, 404.00, which is the result of calculating the budget bills for the months since the BCS decision was issued and subtracting the amount received in payment, which is $546.00.  This is added to the payment that the BCS informal decision assessed, $858.00, for a total of $1,404.00.


40.
PECO requests that Complainant pay the $1,404.00 and continue to pay the budget amount plus $15.00 towards arrears.

DISCUSSION


The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint,  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Reasonable personal expenses will be considered when setting a payment plan and unreasonable expenses will be disallowed in setting a payment plan for an outstanding arrearage, since payment plans are financed at the expense of all other ratepayers.  Bolt v. Duquesne Light Co., 66 Pa. P.U.C. 463, 464 (1988).  Complainant lists only one expense which may be considered to be luxury and that is the cable television bill for $61 per month.  She explains that her televisions do not work without the cable and expresses her belief that it would be impossible to live in the house with her two children without television.  


Complainant's monthly income is $970.00 before taxes.  Her normal household bills equal $1407.00 per month, and even subtracting the cable television bill would not reduce the bills to the point where her income covered them.  In addition, she will soon be responsible for medical insurance for herself and her two children.  While she is holding down job and trying to meet the needs of her family, she will be unable to meet her monthly bills unless she finds more lucrative employment.  



The Commission may order payments that are less than budget billing amounts but will only do so rare instances, such as in the presence of the medical emergency.  Mill v. Pa. P.U.C., 447 A.2d 110 (Pa. Cmwlth. Ct. 1982); Kea v. Peoples Natural Gas Co., 60 Pa. P.U.C. 215 (1987).  In addition, below-budget billing requires a good payment history and a definite positive change in the Complainant's financial circumstances that will occur within the reasonably foreseeable future.  Baum v. Duquesne Light Co., 56 Pa. PUC 742 (1983); Arcott v. Equitable Gas Co., PUC Docket No. C-00094567 (1994); Kohlhoff v. Duquesne Light Co., PUC Docket No. C-00967755 (1996).  Unfortunately for Complainant, she has not established either a good payment history or a solid basis for the belief that her finances will improve in the near future.  


While I applaud Complainant's efforts to become self-sufficient, I have no basis for adjusting her payment arrangement and must reinforce the BCS informal decision of August 2003.  Accordingly, Complainant will be required to produce the amount of the BCS lump sum plus the Stammel catch-up payment as billed by PECO, and then to pay for budget billing plus $15 towards her arrearage each cycle thereafter.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this complaint.  66 Pa. C.S. § 701.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  



3.
The Commission may order payments that are less than budget billing amounts but will only do so rare instances, such as in the presence of the medical emergency.  Mill v. Pa. P.U.C., 447 A.2d 110 (Pa. Cmwlth. Ct. 1982); Kea v. Peoples Natural Gas Co., 60 Pa. P.U.C. 215 (1987).



4.
Below-budget billing requires a good payment history and a definite positive change in the Complainant's financial circumstances that will occur within the reasonably foreseeable future.  Baum v. Duquesne Light Co., 56 Pa. PUC 742 (1983); Arcott v. Equitable Gas Co., PUC Docket No. C-00094567 (1994); Kohlhoff v. Duquesne Light Co., PUC Docket No. C‑00967755 (1996).



5.
Complainant has failed to establish her entitlement to below budget billing.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Phyllis Townsend, 160 Bridge Street, 2nd Floor, Phoenixville PA  19460-3448, docketed at PUC Docket No. C-20031787, is dismissed.


2.
That within 30 days of the final date of this order, PECO Energy Company issue a bill for the missed consumption payments resulting from non-compliance with the BCS decision.


3.
That Phyllis Townsend shall have thirty (30) days from the date of receipt of the bill issued pursuant to Ordering Paragraph 2, above, to tender payment to PECO Energy Company.



4.
That, thereafter, Phyllis Townsend shall pay to PECO Energy Company her monthly budget bills plus $15.00 per month towards her arrearage. 



5.
That as long as Phyllis Townsend adheres to the payment schedule stated in this Order, PECO Energy Company is enjoined from suspending or terminating her electric service except for valid safety or emergency reasons.



6.
That if Phyllis Townsend fails to keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate service in accordance with the provisions of Chapter 56 of the Commission’s regulations.

Dated:
  June 9, 2004




___________________________________








Susan D. Colwell








Administrative Law Judge
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