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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions filed by Erica Snyder (Complainant) on May 12, 2004, to the Initial Decision (I.D.) of Special Agent Amanda N. Rumsey issued on April 20, 2004, in this proceeding.  By Secretarial Letter dated May 14, 2004, PPL Electric Utility Corporation (Respondent) was informed that the Complainant had not served the Exceptions on it and was provided with a 10-day period within which to file Replies to the Exceptions, which were filed on May 24, 2004.
History of the Proceeding


On September 24, 2003, the Complainant filed a formal Complaint against the Respondent questioning why a more recent informal determination of the Commission’s Bureau of Consumer Services (BCS) required a higher payment than a prior payment arrangement established by the BCS.
  The Complainant requested that her monthly payments be reduced to $120.  On October 17, 2003, the Respondent filed an Answer denying the material allegations of the Complaint.  


By Telephone Hearing Notice dated December 19, 2003, the Parties were notified that an Initial Telephone Hearing was scheduled for Tuesday, March 18, 2004, at 2:00 p.m.  On December 23, 2003, the Special Agent issued a Prehearing Order advising the Parties of applicable procedures regarding advance submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, the Complainant’s burden of proof and the Commission policy encouraging settlements.  



The Initial Telephone Hearing convened as scheduled on March 18, 2004.  The Respondent was represented by counsel.  The Special Agent unsuccessfully attempted to contact the Complainant at both the home and work telephone numbers provided on her Complaint form.  The telephone at the home number was answered by an answering machine and the work number was answered by voice mail.  Upon the first call to each number, the Special Agent left a message stating the Special Agent’s name, the reason for the call and that the Special Agent would call back in approximately 15 minutes at which time, if the Complainant was unavailable, the Hearing would proceed in her absence.  


Upon the second call to each number, the Special Agent left messages stating that, since the Complainant was still unavailable, the Hearing would proceed as scheduled.  The Special Agent informed the Respondent that the Special Agent was unable to contact the Complainant and the Hearing was held, as scheduled.



The Respondent presented the testimony of one witness, and moved for dismissal of this case for failure to prosecute.  The Special Agent recommended in the Initial Decision that the motion be granted.  As mentioned above, the Complainant filed Exceptions, to which the Respondent filed Replies.  

Discussion


The Special Agent made thirteen Findings of Fact and reached three Conclusions of Law.  The Special Agent’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further dis​cussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Penn​sylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has questioned why the second BCS informal decision produced a higher payment number than the first.  Thus, it is clear that she is the Party seeking affirmative relief from the Commission and, therefore, she is the Party with the burden of proof.  The Pennsylvania Supreme Court has held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. Cmwlth. 1950).  


The first issue we will address in the Complainant’s Exceptions is the Complainant’s assertion that the Special Agent erred in proceeding to conduct the Hearing without the Complainant, since the Complainant was at work and could not take the call at that precise time.  (Exc. at 1).  


The Respondent contends that the Complainant had received adequate notice of the Hearing.  Therefore, the Special Agent properly conducted the Hearing, even though the Complainant was not present and did not participate.  (R.Exc at 1‑4).  


In our consideration of this issue, we note that the Special Agent stated, in pertinent part, that:
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  
*
*
*

By her failure to appear at the appointed time and participate in the hearing, she has wasted the time and resources of the Commission and PPL.  Ms. Snyder clearly was unable to satisfy her burden of proof and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a);  Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.
I.D. at 5-6.


Based on our review of the record, we find that the Complainant had sufficient advance notice of the Hearing and had an obligation to participate, unless the Hearing was properly postponed.  Once notice of a Hearing and the opportunity to be heard has been provided, it is the responsibility of the Parties to appear and participate in the Hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered on October 25, 1993 at Docket No. F‑00161106.  Therefore, we conclude that the Special Agent properly conducted the Hearing in the Complainant’s absence, and that the Complainant had an obligation to participate in the Hearing.  Accordingly, the complaint will be dismissed, with prejudice, consistent with Jefferson v. UGI.


In the second Exception, the Complainant once again questions the appropriateness of the BCS decision and offers further information regarding events which occurred after the close of record in this proceeding regarding job loss and having a child to support.  (Exc. at 1).  The Respondent rejoins that the Special Agent’s Initial Decision is based on her review of the evidence presented at the Hearing.  The Respondent argues that the Complainant failed to participate at the Hearing.  Accordingly, the Respondent asserts that the Initial Decision is properly based on the evidence presented at the Hearing.  (R.Exc. at 3-5).  


In our consideration of this issue, we note that the information provided by the Complainant in her Exceptions regarding such things as loss of job was not properly entered into the record in this proceeding.  To address it at this point in the proceeding would be a violation of the Respondent’s right to due process.  We further note that when a Complainant fails to appear for a Hearing, the informal decision of the BCS becomes the operative decision of the Commission.  Andre Turner v. PECO Energy Company, Opinion and Order entered on April 11, 1996 at Docket No. C-00956999.  Since the Complainant has complied with the September 4, 2003 BCS informal decision, no catch up payment is required.  The September 4, 2003 BCS determination is the operative decision of the Commission because, not only is it based upon information provided subsequent to the initial BCS determination in this case, but there no question that this decision was issued to the Complainant.  
Conclusion


We conclude that the Complainant failed to satisfy the requisite burden of proof, as required by Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  Accordingly, we shall deny the Exceptions of the Complainant and adopt the Special Agent’s Initial Decision to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Erica Snyder are denied.  


2.
That the Initial Decision of Special Agent Amanda N. Rumsey is adopted to the extent consistent with this Opinion and Order.


3.
That the motion of PPL Electric Utility Corporation to dismiss the Complaint of Erica Snyder at Docket No. C-20031299 is granted.



4.
That the Formal Complaint filed by Erica Snyder against PPL Electric Utility Corporation at Docket No. C-20031299 is dismissed, with prejudice, for failure to prosecute.



5.
That Erica Snyder shall pay to PPL Electric Utility Corporation, on or before the monthly billing due date, her budget bills plus $40 per month towards her overdue account balance.



6.
That, as long as Erica Snyder keeps the payment schedule stated in this Opinion and Order, PPL Electric Utility Corporation shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.



7.
That, if Erica Snyder does not keep the payment schedule stated in this Opinion and Order, PPL Electric Utility Corporation is authorized to suspend or terminate her utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 24, 2004
ORDER ENTERED:  June 28, 2004
	�	The Special Agent’s Findings of Fact Nos. 6 through 13 show that on May 27, 2003, the BCS issued an informal decision at Case No. 1387289, in the name of Erica Dick with a service address of 16 East Emmaus Avenue, Allentown, Pennsylvania and directed Ms. Dick to pay, beginning with the June 2003 billing due date, her monthly budget bills plus $15 per month towards her overdue account balance. Payments were not made in accordance with that informal decision.  On July 21, 2003, the Respondent denied Ms. Snyder’s request to negotiate a new payment arrangement.  On September 4, 2003, the BCS issued an informal decision at Case No. 1447743, in which the named Complainant, Erica Snyder, at the same address, was directed her to pay, beginning with the October 2003 billing due date, her monthly budget bills plus $40 per month towards her overdue account balance.  Ms. Snyder’s Complaint specifically references the terms of the BCS determination issued to “Erica Dick.”  Thus, it may be reasonably assumed that Ms. Snyder and Ms. Dick are the same person.  Ms. Snyder has made all payments due under the September 4, 2003 BCS determination.  As of March 18, 2004, Ms. Snyder had an overdue PPL account balance of $413.04.	
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