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HISTORY OF THE PROCEEDING



On June 9, 2003, Patty Lysak (Complainant) filed a Complaint against PPL Electric Utilities Corporation (PPL or Respondent), alleging, inter alia, that she is being charged more than she should have been for the power used.

Respondent duly filed an Answer denying that Complainant is being charged for more than the power being used.  By way of further Answer, PPL averred that it tested the Complainant’s meter which tested at 98.7% accurate; that PPL assessed Complainant’s potential for electric use and determined that Complainant’s potential exceeds the usage for which Complainant was billed; and that a PPL field representative met with Complainant’s husband at the property to evaluate Complainant’s electric service, and prepared an electric cost estimate, and tested the meter.  Respondent seeks dismissal of the Complaint.

This case was originally assigned to Administrative Law Judge Debra Paist who conducted a telephonic hearing on January 14, 2004.  At the hearing, Mark Telesk testified on behalf of his wife, Complainant Patty Lysak.  Respondent appeared by counsel who presented two witnesses and offered three exhibits, which PPL had previously sent to Complainant by Federal Express on January 9, 2004.  At that time, no one was there to sign for the attempted delivery and therefore, at the hearing, ALJ Paist directed PPL to make another attempt to send the exhibits to Complainant.  In addition, ALJ Paist gave Complainant a 20 day opportunity to comment or object to PPL’s three exhibits.  Complainant did not file any comments or objections thereto; and by Order dated February 9, 2004, ALJ Paist admitted PPL’s three exhibits into evidence as well as a February 3, 2004 letter from Respondent’s counsel which was marked ALJ Exhibit 1.  ALJ Paist closed the record as of March 20, 2004.
Subsequently, Administrative Law Judge  Paist tendered her resignation as an Administrative Law Judge and the case was reassigned to the undersigned Administrative Law Judge on May 21, 2004.

FINDINGS OF FACT



1.
Complainant is Patty Lysak, Box 2243B, Crystal Lake, Carbondale, R.D. 1, PA (N.T. 7).  Complainant resides there with her husband, Mark Telesk, and their two children [ages 7 and 17] (N.T. 14-15).


2.
Respondent is PPL Electric Utilities Corporation.



3.
Mark Telesk, husband of Complainant, testified for Complainant (N.T. 7).



4.
The account premises receives residential electric service (N.T. 7).

5.
Witness Telesk testified that the bills in dispute occurred approximately one year prior to the hearing of January 12, 2004 (N.T. 8).



6.
Witness Telesk testified that at that time the bills were high because prior to December 2002, their house was a mobile trailer with old appliances (N.T. 8, 13-14).



7.
The billing residence in which Complainant and her family formerly resided for 15 years was a mobile trailer home, but in December 2002, they replaced it with a modular home and new appliances (N.T. 13-14).



8.
Witness Telesk testified that on December 2, 2002, they got new appliances which were more efficient than the old ones, but the bills were still high (N.T. 8, 9, 10).



9.
The new modular home was more than twice the size of the old mobile trailer (N.T. 35).



10.
The new modular home has oil heat, a gas stove, a new freezer/refrigerator (N.T. 35-36), a microwave, a T.V. (N.T. 8-9, 47), a 10,000 BTU air conditioner (N.T. 55), a washer and new dryer, a 48 gallon electric hot water heater (N.T. 35-36), a forced hot air blower (N.T. 34), a vacuum cleaner and hair dryer (N.T. 48), a radio, receiver, DVD, satellite dish, toaster, can opener (N.T. 37-38).



11.
The old hot water heater was a 20 gallon one and the new one is a 48 gallon one.  The new freezer/refrigerator is larger than the old one (N.T. 11, 35-36).



12.
Complainant’s husband Witness Telesk, reported to PPL that he believed they were getting high bills at the new modular home (N.T. 17), and a PPL representative came out and checked the meter and the appliances in the new home (N.T. 18).  The PPL representative found nothing wrong (N.T. 15).



13.
Thereafter, in the summer of 2003, Complainant’s husband complained to PPL that he believed there was something wrong with the meter because he observed it spinning when the air conditioner was in use (N.T. 10, 18).



14.
A PPL representative came out again and changed the meter (N.T. 18) and installed an automated meter reading device (AMR) for remote reading (N.T. 19, 70).



15.
Witness Telesk testified that the PPL representative showed him sediment at the bottom of the old meter (N.T. 19-20) and told him that the old meter would be sent to be checked (N.T. 19-20).



16.
The instant formal Complaint was filed before the new AMR meter was installed (N.T. 22).



17.
The instant high bill dispute includes the bill received by Complainant in January 2003 which, among other things, contains charges for usage in December 2002 during which time (December 2002) the appliances were shut off for two weeks when the mobile trailer home was removed and the new modular home installed (N.T. 22-23).



18.
Complainant is on a monthly billing budget plan (N.T. 27) and has been since January 2000 (N.T. 29).



19.
Complainant’s monthly budget billing was as follows (PPL Exhibit No. 3):




  1/00 – 6/00


$63/month




  7/00 – 9/00


$62/month




10/00 – 3/02


$60/month




  4/02 – 1/03


$62/month




  1/03 – 3/03


disputed period




  4/03 - present


$69/month



20.
When PPL received Complainant’s formal Complaint filed in June 2003, PPL believed that it was for the period of December 2002 – January 2003 (N.T. 41).



21.
On June 26, 2003, PPL tested Complainant’s meter.  The meter tested 98.7% accurate (N.T. 42).



22.
Commission guidelines permit a variation of 2% in either direction (N.T. 43; PPL Exhibit No. 1, page 2).



23.
PPL Exhibit No. 2 is a cost estimate of Complainant’s potential for electric usage (N.T. 43-49).  The total monthly potential for domestic usage was found to be 954 Kwh which does not include heating or cooling (N.T. 49).  The heating potential was found to be 134 Kwh based on degree days (N.T. 49).



24.
Complainant’s potential for electric use, including heating, for December 2003 was 1,088 Kwh (N.T. 50).  For that winter month, Complainant was billed for 834 Kwhs [11/19/02 to 12/10/02] (N.T. 52).



25.
For cooling potential usage, the summer potential was 125 Kw/month, totaling 1,079 Kwh/month summer usage.  Complainant’s actual usage based on a 30 day time frame computed to 840 Kwh (N.T. 51-52).



26.
The PPL witness testified that when the PPL representative was at Complainant’s home, nothing wrong was found with the meter (N.T. 52-54).


27.
PPL Exhibit No. 3 is an Account Activity Statement for Complainant’s account and indicates that Complainant has been on budget billing since January 2000 (N.T. 59).



28.
In January 2000, the budget bill was $63/month, and in December 2002, the budget bill was $62/month (N.T. 60).



29.
Budget bills are reviewed quarterly (N.T. 61).



30.
Complainant’s 2002 budget bill was settled (adjusted) during the months of January 2003, February 2003 and March 2003 to reflect higher usage than the $62/monthly budget in place during 2002 (N.T. 60).  Complainant paid $93, $93 and $86.58 for those three months to make up for the increased usage over the $62/month budget being paid by Complainant during 2002 (N.T. 60-61).



31.
In April 2003, PPL raised Complainant’s monthly budget to $69/month which is still the current budget (N.T. 61, 62).



32.
Settlement (adjustment) to budget bill customers for annual usage above their monthly budget amount for the prior year is done during a three month period so that the make-up bill is not a large one in a single month; but is spread out over three months (N.T. 65-66).



33.
PPL Exhibit No. 1 shows the meter test results (N.T. 79).



34.
PPL Exhibit No. 2 shows Complainant’s potential for electric consumption (N.T. 79).



35.
PPL Exhibit No. 3 is Complainant’s Account Activity Statement (N.T. 79).



36.
For the past seven years, the number of people living at the trailer and then in the new modular home has been the same [four people] (N.T. 15).

DISCUSSION



In this proceeding, Complainant and her husband complained of high electric bills; which was developed at the hearing to be those bills rendered for the months of December 2002, January, February and March 2003.



Respondent denies this allegation and asserts that the electric meter tested accurately, and that Complainant’s family has the potential to use the electricity for which they were billed for the periods involved.



In this type of case, the Commission, in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), established certain criteria to be considered.  Thus, in Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), the Commission, citing Waldron, stated, inter alia,

The standard to be applied in cases such as that presented here has been enunciated by us in Waldron v. Philadelphia Electric Co. (1980), 54 Pa. PUC 98, and elaborated upon in Branham v. Philadelphia Electric Co. (1980), 54 Pa. PUC 120; Albert v. Pennsylvania Power & Light Co., F-04226108, April 3, 1980; O'Brien v. Pennsylvania Power & Light Co., F-05725746, June 19, 1980; Hooper v. Duquesne Light Co., F-08621970, June 19, 1980; and Windsheimer v. Western Pennsylvania Water Co., C-79081408, August 19, 1980.  We have ruled that when a complainant has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that complainant's prior billing history showed no previous abnormalities, he has established a prima facie case, which, unrebutted by a utility, would entitle complainant to prevail.  We also stated that although the results of a meter test are an important factor to consider in these cases, the meter test results, standing alone, may be insufficient rebuttal testimony.  [See] Waldron.  However, if the respondent utility has placed into the record testimony in addition to the meter test results to rebut this prima facie case, complainant must meet the now shifted burden of going forward by a preponderance of the evidence and need not prove beyond a reasonable doubt that the meter in question was defective.  See Hooper.  (Emphasis supplied)


As to the three Waldron criteria, the record discloses that Complainant’s prior billing history shows no previous abnormalities (PPL Exhibit No. 3); and that the number of occupants in the household during the disputed billing periods did not increase (Findings of Fact Nos. 1 and 36).  However, Complainant and her family’s potential for energy utilization, hereinafter more fully discussed, was not low but actually increased  Thus, only two criteria of the Waldron test have been met.  The third criterion, i.e., Complainant’s potential for energy utilization was not low (see Findings of Fact Nos. 7, 9, 10, 11, 23, 24, 25 and PPL Exhibit No. 2).



Moreover, with respect to the Waldron criteria, the Commonwealth Court of Pennsylvania in Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth 2001), stated, inter alia,

[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.



In the instant matter, Complainant presented no direct or circumstantial evidence to demonstrate that the metered usage exceeded the actual usage.  In fact, the record discloses that on June 26, 2003, PPL tested the Complainant’s meter and it was found to be accurate within Commission tolerances (N.T. 42-43; PPL Exhibit No. 1, p. 2); and that Respondent’s representative performed an appliance analysis at Complainant’s new modular home (the former home being a mobile trailer) and determined that billings to Complainant were with Complainant’s potential for energy consumption (Findings of Fact Nos. 7, 9, 10, 11, 23, 24, 25 and PPL Exhibit No. 2).


The essence of the problem involved in this matter is twofold:

1.
Increased potential for use and actual increased use due to the change from an old mobile trailer home to a new larger modular home with new appliances; and

2.
Lack of understanding of budget billing and make-up bills over a three month period for total electric usage billings over and above monthly budget bill payments.



The explanation to these problems is that when Complainant, who was on a monthly budget based on electric usage at the old mobile trailer home, changed the residence to a new larger modular home in December 2002 with new increased capacity appliances, the monthly usage increased; but the monthly budget remained the same.  By reason of the increased usage and the old monthly budget, when the end of year reconciliation took place, there was a make-up bill to be paid.  Inasmuch as this make-up bill (referred to as “settlement” by PPL) would be large for a customer if it were billed in one month, PPL spread the make-up bill over a three month period.  Thus, Complainant received her make-up bill over a three month period, i.e., the months of January, February and March 2003.  This make-up bill was proper and not caused by incorrect meter readings, as the record clearly discloses.  Thereafter, PPL increased Complainant’s monthly budget from the former $62/month to $69/month by reason of the past increased consumption in an attempt to even out the billings over the course of the ensuing year.



By reason of all of the foregoing, it is clear that Complainant’s allegation of overbilling for electric consumption is erroneous, and that Complainant and her husband have failed to establish either by direct or circumstantial evidence that the metered usage exceeded the actual usage, as required by Milkie, supra.



Accordingly, the Complaint will be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has not met her burden of proof under Waldron v. PECO, 54 Pa. PUC 98 (1980), nor has she met her burden under Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth 2001). 


3.
Respondent has demonstrated the accuracy of Complainant’s meter and Complainant and her family’s potential for energy consumption for which billings were rendered.
ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Patty Lysak against PPL Electric Utilities Corporation in Docket No. F-01307269 is hereby dismissed.



2.
That this matter shall be marked closed.

Date:
June 9, 2004




___________________________________








Herbert Smolen







Administrative Law Judge
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