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INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On September 11, 2003, Marie Gee (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had summarily terminated service to the Complainant without prior notice, and that she was unfairly treated by the Respondent.  The Complainant asked that the Commission investigate this practice.  


On October 22, 2003, the Respondent filed an answer.  It denied that it discontinued service to the Complainant without notice.  It stated that on March 10, 2003, it mailed to the Complainant a 10-day termination notice for the nonpayment of $1,423.10, that the termination date was on or after March 20, 2003, and that on March 12 and 14, 2003, it attempted to contact the Complainant by telephone at 8:15 p.m. and 11:07 a.m., respectively, before the termination, but unsuccessfully.  On March 24, 2003, it attempted to deliver a 48-hour notice to the Complainant but the Complainant did not answer.  It then left the 48-hour notice at the property.  It also stated that it terminated the service on April 1, 2003 after it had a contact with an African-American female, and that on the termination date, the Complainant paid a past due amount of $1,423.10 and a reconnection fee of $60.  On April 2, 2003, the service was restored.


On April 7, 2004, a telephonic hearing on the complaint was held.  At the hearing, the Respondent was represented by Priya Sankar, Esquire; the Complainant proceeded unrepresented.



The record was closed on April 7, 2004.

FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent’s and takes service at 416 N. 62nd Street, Philadelphia, Pennsylvania.  Before, she lived at 1643 N. 61st Street, Philadelphia and carried a balance of $1,248.36 for the period between December 1998 and November 2001 over to the current address (N.T. 33, 35, 36; PECO Exhibits 1 and 2).



2.
Until March 2001, the Complainant had an alternate supplier and the Respondent was the billing agent for that supplier.  The Respondent did not know the name of this supplier and the Complainant was billed for the Respondent’s and the supplier’s charges.  After March 2001, the Complainant chose the Respondent as her supplier (N.T. 37-40).



3.
On March 8, 2003, the Respondent sent a 10-day termination notice for the nonpayment of $1,423.10, which termination was expected on March 20, 2003.  Before the shut-off, the Respondent attempted to call the Complainant twice on March 12 and 13, 2003, at 8:15 p.m. and 11:07 a.m., respectively, but unsuccessfully.  On March 24, 2003, a Respondent representative visited the Complainant’s home and left a 48-hour notice at the property (N.T. 43-45; PECO Exhibit 4).



4.
The service to the Complainant was terminated on April 1, 2003 after a Respondent representative had a personal contact with an African-American female (N.T. 45).  


5.
The Complainant paid a past due amount of $1,423.10, a reconnection fee of $60, which payment was posted to her account on April 2, 2003, and her service was restored on the same day (N.T. 45, 46).  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent had billed her incorrectly and that the Respondent summarily terminated service without prior notice. 



The Complainant testified that the Respondent had inconsistently put transition and transmission charges and the kilowatt hours on her bills (N.T. 9) and that on April 2, 2003, the Respondent terminated service to the Complainant without prior notice. 


The Respondent testified that until March 2001, the Complainant had an alternate supplier and the Respondent was the billing agent for that supplier, that she was billed for the supplier’s and PECO’s charges, but that after March 2001, she returned to the Respondent as her supplier, she was billed only for PECO’s charges.  It also testified that on April 1, 2003, it did terminate service to the Complainant for nonpayment of bills, but that it did so with written notices of discontinuance of service.  First, on March 8, 2003, the Respondent issued a 10-day notice to the Complainant asking for the payment of $1,423.10, but the Complainant did not respond to this notice.  On March 12 and 13, 2003, it attempted to place two calls to the Complainant, one in the evening and the other in the morning, but unsuccessfully.  Second, on March 24, 2003, a Respondent Representative visited the Complainant’s home but could not meet the Complainant.  The representative left a 48-hour notice at the property.  Finally, on April 1, 2003, a Respondent Representative had a personal contact with an African-American female and the service was terminated after this contact.  After the Complainant met the full restoration payment which was posted to her account on April 2, 2003, i.e. payment of a past due amount ($1,423.10) and a reconnection fee ($60), the Complainant’s service was restored on the same date.



The Commission’s regulations, 52 Pa. Code §56.93, provide as follows:

    Except as authorized by §56.71 or §56.98 (relating to interruption of service; discontinuation of service; and exception for terminations based on occurrences harmful to person or property), a utility may not interrupt, discontinue or terminate service without personally contacting the ratepayer or a responsible adult occupant at least 3 days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the properly filed tariff of the utility or as required by this chapter or other Commission directive.  For purposes of this section, “personal contact” means:
    (1)   Contacting the ratepayer or responsible adult occupant in person or by telephone.
    (2)   Contacting another person whom the ratepayer has designated to receive a copy of a notice of termination, other than a member or employe of the Commission.
    (3)   If the ratepayer has not made the designation noted in paragraph (2), contacting a community interest group or other entity, including a local police department, which previously shall have agreed to receive a copy of the notice of termination and to attempt to contact the ratepayer.
    (4)   If the ratepayer has not made the designation noted in paragraph (2) and if there is no community interest group or other entity which previously has agreed to receive a copy of the notice of termination, contacting the Commission in writing.


These provisions require that, at least three days before a discontinuance of service and in addition to a written notice of the discontinuance, a public utility may not terminate service without personally contacting a ratepayer or his representative.  These provisions define “personal contact” as contacting the customer or a responsible adult occupant either in person or by telephone; or contacting another person whom the customer has designated to receive a copy of any notice of disconnection; or contacting a community interest group and local police departments, which have previously agreed to receive a copy of any notice of disconnection for the customer; or contacting the Commission in writing in the absence of a community interest group.


At the hearing, the Complainant did not come up with any number which would show the Respondent’s transmission or transition charges are inconsistent.  Nor did she explain why her usage must be the same each month.  She just asserted that her transition and transmission charges and her kilowatt hour usage are inconsistent.  Probably, part of the problem which the Complainant viewed as inconsistency in the Respondent’s billing practice is that the Complainant had an alternate supplier before March 2001, that the Respondent was a billing agent for that supplier, and that, as a billing agent, the Respondent had to bill not only the supplier’s charges but also its own charges.  After March 2001, the Complainant chose the Respondent as her electric provider and the Respondent did not have to bill anyone’s charges but its own.  Anyway, “[m]ere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).


About the notice procedures, the Respondent testified that it mailed a 10-day termination notice to the Complainant before the termination.  Before the termination on April 1, 2003, the Respondent made two calls to the Complainant on March 12 and 14, 2003 at 8:15 p.m. and 11:07 a.m., but unsuccessfully.  Obviously, these calls were not made at least three days before the discontinuance of service and in addition to a written notice of the discontinuance.  Further, on the date of termination, April 1, 2003, a Respondent Representative had a personal contact with an African American female and the service was terminated after this contact.  This unnamed African American female is not a responsible adult occupant of the Complainant’s home.  Therefore, I conclude that the Respondent has violated the Commission’s regulations, 52 Pa. Code §56.93, on notice procedures before termination.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Respondent violated the Commission’s regulations, 52 Pa. Code §56.93, in that at least three days before a continuance of service and in addition to a written notice of the discontinuance it terminated service to the Complainant without prior personal contact with the Complainant or a responsible adult occupant of the Complainant’s home.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Marie Gee against PECO Energy Company at Docket Number F-01347862 is sustained in part.



2.
That the Respondent shall refund to the Complainant the reconnection fee of $60, the amount the Complainant is compelled to pay as a result of the Respondent’s violations of the Commission’s regulations on discontinuing service.



3.
That the Respondent shall pay a civil penalty of Five Hundred Dollars ($500) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



4.
That the Respondent cease and desist from further violations of the Commission’s regulations, 52 Pa. Code §56.93.

Date:

June 14, 2004



____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	   (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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