
BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Corry Cab Company, t/d/b/a 

:

A-00117072F0003
Corry Cab Company, a corporation of the  

:
Commonwealth of Pennsylvania, for the additional
:
right to transport, as a common carrier, by motor

:
vehicle, persons in paratransit service, between 

:
points in the counties of Erie, Crawford, Mercer,

:

Venango, Warren, Forest, McKean, Elk, Clarion

:

and Jefferson, and from points in said counties, to
:

points in Pennsylvania, and return.


:

INITIAL DECISION

Before


Michael A. Nemec


Administrative Law Judge


HISTORY OF THE PROCEEDING
This initial decision grants an application for additional authority to operate a paratransit service.  The application of Corry Cab Company for paratransit authority was received on July 22, 2003 and docketed on August 27, 2003.  Notice of the application was published in the Pennsylvania Bulletin on September 13, 2003.  Seven protests were filed and the matter was assigned to the Office of Administrative Law Judge to hold evidentiary hearings.  The initial hearing was scheduled for and held January 16, 2004, in Pittsburgh.  Prior to the hearing, six of the protests were withdrawn, five as a result of proposed restrictive amendments.  The one protestant remaining is Tri-State Emergency Systems, Inc., t/d/b/a EmergyCare.
Counsel appeared for the Applicant and for the Protestant.  The record, consisting of a 75-page transcript of the notes of the discussion and testimony, one ALJ exhibit, and three Protestant exhibits, is summarized in the findings of fact that follow and reviewed in the discussion section.  Applicant filed a main brief.  Protestant filed a main and a reply brief.  The record closed on April 16, 2004 per notation on the OALJ Hearing Report.
FINDINGS OF FACT
1.
Applicant Corry Cab Company has its place of business at 127 Park Street, Corry, Erie County, PA 16407.  From that location Corry Cab Company conducts a call and demand taxicab business with a current service territory consisting of a 12 mile radius from the outer limits of the City of Corry.  It is authorized to provide its service within or from its service territory to points in Pennsylvania and return.  Applicant was originally registered in Pennsylvania under a fictitious name.  It was incorporated under Pennsylvania law in February 2001.  Tr. 9; Cross-exam Exhibit 1; Application.
2.
Applicant currently has three vehicles in service, two automobiles and one van.  Applicant proposes to use the same three vehicles to provide the service applied for here.  Tr. 9-11, 57-58.
3.
Applicant wants to be able to transport persons to medical appointments and to airports from the counties specified to points in the counties of Allegheny, Butler, Crawford and Erie, and return.  Applicant currently provides the service from within its current service territory.  Tr. 9-11.
4.
Applicant’s witness testified that she has received requests for transportation from points outside of Applicant’s present territory that Applicant has not been able to provide.  Tr. 9-10.
5.  
Applicant’s witness testified that she has referred calls for service from points outside Applicant’s service territory to another carrier.  Tr. 9-10.
6.
Applicant does not have any medical equipment in any of its vehicles, and does not intend to add any.  Applicant’s drivers are not trained medical service providers.  Tr. 10-11.
7.
Applicant presented the testimony of one supporting shipper witness, Ms. Carol DeSantis. Tr. 13.

8.
Applicant also presented a proposed restrictive amendment that is designed to meet the objections of most of the protestants.  Tr. 23; ALJ Exhibit 1.
9.
Ms. DeSantis testified that she is employed as a claims adjuster for the State Workers’ Insurance Fund (“SWIF”).  Her work involves verifying claims for worker compensation insurance filed by injured workers residing in the counties of Erie, Crawford,  Warren, Cameron, Elk, McKean and Forest.  As part of the verification process she schedules independent medical exams (“IME”).  Typically the exams are conducted in Allegheny or Butler County.  Sometimes the IMEs are held in Erie or Crawford counties.  Tr. 24-25.
10.
Ms. DeSantis testified that many times she has to provide transportation for the claimant/worker to the IME.  She testified to the difficulty that she has had in arranging transportation.  In her direct testimony she stated that she was aware of only one carrier that could provide the service, Hanson’s Errand Service, and it was her understanding that Hanson’s had only one vehicle available.  Failure to make IME appointments often costs her employer a cancellation fee.  Tr. 25-29, 49-51, 54-56.
11.
Ms. DeSantis testified that she also schedules claimants for impairment rating exams (“IRE”).  She stated that under recent decisions, the timing of the IREs is critical.  Tr. 29-33.
12.
Ms. DeSantis testified that she only used Applicant’s service once, for a claimant that resided in Corry.  She had called to request service from Warren County, but the Applicant told her that Applicant did not have authority to provide the service.  Tr. 36-37.
13.
Ms. DeSantis testified, on cross-examination, to a number of trips that she arranged in 2003 from several of the counties in her territory to the counties of Allegheny, Butler and Erie.  Tr. 39-45.
14.
Ms. DeSantis testified on cross-examination that she was aware that Protestant EmergyCare had vans that could accommodate passengers in wheelchairs, but stated she was unaware that Protestant provided transport for persons to IMEs or IREs. She stated that the first time she was aware that Protestant had medical taxicabs was when she passed one on her way to the hearing in this case. Tr. 45-47.

15.
Mr. Paul Clark, director of the communications center and manager of the Crawford County division of Protestant EmergyCare, testified for the Protestant.  Tr. 59.
16.
EmergyCare’s principal place of business is located at 1701 Sassafras Street, Erie, PA 16502.  EmergyCare has satellite offices in Meadville, Crawford County, and in Warren, Warren County.  Tr. 60.
17.
EmergyCare has authority to provide transportation service for trips originating in the counties of Erie, Crawford, Warren and Venango.  Tr. 61; Protestant Exhibit 1.

18.
EmergyCare’s primary business is the provision of emergency medical services in the City of Erie and in the counties in which it has authority to operate.  Tr. 62.

19.
In addition to ambulances, EmergyCare also operates vans with wheelchair lifts, and four medical taxis for ambulatory patients.  Tr. 63-67, 70; Protestant Exhibit 2.

20.
EmergyCare provides service 24 hours a day every day of the year.  It provides almost daily transportation from its service territory to Allegheny and Butler counties for patients to attend medical appointments.  Tr. 67.

21.  
EmergyCare medical taxis carry the same basic life support equipment as the vans that can accommodate wheelchairs.  Tr. 71.

22.
EmergyCare does not usually provide transportation to either the Erie or Pittsburgh airports.  Tr. 67-73.
Discussion

In general the requirements for obtaining a certificate of public convenience to provide motor carrier services to the public are found in Sections 1101 through 1103 of the Pennsylvania Public Utility Code, 66 Pa. C.S.A. §§ 1101 – 1103.  Specific evidentiary requirements have been established by this Commission in its regulation at 52 Pa. Code §41.14.  Those requirements, again generally, require a showing of a useful public purpose, responsive to a public demand or need (“need”), technical and financial ability to provide the service (“fitness”), and a propensity to operate safely and legally.  Applicant has been operating under its present authority for three years.  Applicant’s fitness and propensity to operate safely and legally are not contested on this record.  The sole issue is whether Applicant has demonstrated a need for the proposed service.
Applicant here has presented competent, credible and substantial evidence that the State Workers Insurance Fund (“SWIF”) has an ongoing need to transport persons from the counties of Erie, Crawford, Warren, Cameron, Elk, McKean and Forest to points in Allegheny, Butler and Erie counties for medical examinations.  Tr. 24-25.  The SWIF witness specifically stated that she does not usually arrange transportation for persons from Mercer County, but has done so in the past when a claimant had moved there.  Tr. 41. Applicant has provided one transport for SWIF for an individual from within Applicant’s present service territory, and has declined another from a point outside its existing service territory.  The SWIF witness stated that, having learned the limits of Applicant’s present authority, she did not request service from points outside that territory.  Tr. 36.  Applicant does not presently equip any of its three vehicles with any medical basic life support equipment, as does the Protestant, and does not propose to do so.
The SWIF witness was unaware of the Protestant’s medical taxis until the day of the hearing.  She gave a qualified affirmative response to the question as to whether she would use Protestant’s service in the future by stating that the decision would probably come down to the cost of the service.  Tr. 47-48.
Counsel for Applicant argues that Applicant has demonstrated a need for the proposed service through the testimony of its President, Ms. Patterson, and through the testimony of Ms. DeSantis.  He argues that it is sufficient to show that the need is reasonably necessary, citing Seaboard Tank Lines, Inc. v. Pa. P.U.C., 502 A.2d 762 (Pa. Cmwlth. 1985).  Applicant Brief, pp. 4-5.
Counsel for Protestant counters by stating, in essence, that the testimony of one supporting shipper witness for as extensive a territory as is sought by Applicant is not enough.  Counsel quotes extensively from this commission’s decision in Re BlueBird Coach Lines, Inc., A-00088807, F. 2, Am-K, reported at 72 Pa. P.U.C. 262 (Order entered 4/27/90).  In Blue Bird this commission stated that a supporting witness must be competent and credible, and the testimony must be probative and relevant to the proposed service.  Further the witness must articulate a need for the proposed service and must identify origin and destination points that correspond to the operating territory sought.  Blue Bird, 72 Pa. P.U.C. at 274.
As to the amount of evidence required to show or establish need for the proposed service, counsel for Protestant again cites Blue Bird:


Therefore, the number of witnesses which will comprise a cross section of the public on the issue of public demand/need for an applicant’s proposed service will necessarily vary with the circumstances of the case such as the breadth of the applicant’s intended operating territory, the population density in the intended operating territory, and the scope of the requested operating authority.  (citations omitted).
Blue Bird, 72 Pa. P.U.C. at 274-275.



In the present case the one witness, from a state agency that operates an insurance program across the entire state, articulated a need to transport workers compensation claimants to medical and occupational examinations from her assigned territory.  I found her to be competent and credible.  The need she testified to corresponds to a portion of the territory sought in the application.  She also emphasized that her employer would be considering the cost of the transportation, and that most of the persons needing transportation were not confined to wheelchairs.  Finally, although she had been involved in arranging transportation for some years, she first learned that Protestant has medical taxis on the day of the initial hearing.


While Protestant has four medical taxis available for transportation purposes, each is equipped with basic life support equipment, and, presumably, the driver is trained and qualified to use that equipment.  This is a level of equipment and training beyond the need expressed by the supporting shipper witness, and, presumably, results in a higher cost of the service provided. Applicant has clearly indicated that it does not and will not be carrying any medical equipment in its vehicles.



The need expressed here by the witness from SWIF is for sporadic transportation of individuals from a relatively large geographic area which is, for the most part, sparsely populated, with the exception of the City of Erie and its suburbs.  That need has been met in the past by a carrier that has had either one or two vehicles, but apparently has cut back to only one recently.  In essence, the SWIF witness is expressing a need for a back-up carrier for herself and her co-workers to provide affordable transportation to medical appointments.  This is a very narrow need that Applicant proposes to serve.


Applicant also proposes to provide service to various airports from the expanded territory.  Protestant does not contest that portion of the application, and neither does any other carrier.  Applicant testified that the service is currently provided from its limited service territory.  As detailed in the Applicant’s brief, at page 2, Applicant has entered into rather extensive proposed restrictive amendment 2 with other carriers that further limits the area that Applicant proposes to serve.  I conclude that Applicant has carried its burden of proof under the circumstances of this case, and that the application, as amended, should be granted.  However, as the SWIF witness did not identify a need for transportation from points in Mercer or Venango Counties, those counties are not included in the grant of authority set forth in the order at the end.
Conclusions of Law

1. This Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Applicant has met the requirements of the Public Utility Code and the regulations of this Commission for the granting of an expansion of its certificate of public convenience.
ORDER



THEREFORE,


IT IS ORDERED THAT:
1. The application of Corry Cab Company, t/d/b/a Corry Cab Company, docketed at A-00117072F0003, as amended, is approved granting the following rights:
To transport as a common carrier, by motor vehicle, persons in paratransit service, from points in Erie, Crawford, Warren, Forest, McKean, Elk, Clarion and Jefferson, and from points in said counties to points in Erie, Crawford, Butler or Allegheny Counties, and return.

Subject to the following restrictions:
(A)
No right, power or privilege is granted to originate service from points within the city of St. Mary’s, a municipality within Elk County, or points which are located within an airline distance of fifteen (15) statute miles of the limits of the city of St. Mary’s; and

(B)
That no right, power or privilege is granted to provide service originating in Jefferson County south of Interstate 80.
2.
The Applicant shall not engage in any transportation under the above authority until the following is submitted to the Commission:

A. 
Form E evidence of insurance.


B.
A tariff establishing just and reasonable rates.

3.
Upon compliance with the requirements herein a certificate of public convenience will be issued evidencing this Commission’s approval of the right to operate as determined above.

4.
The certificate holder shall comply with all the provisions of the Public Utility Code as now existing or as may be hereafter amended, and with all pertinent regulations of this Commission now in effect, or as may be hereafter prescribed by this Commission.  Failure to comply shall be sufficient cause to suspend, revoke or rescind the rights and privileges conferred by this certificate.



5.
The authority granted herein, to the extent that it duplicates authority now held by or subsequently granted to the applicant, shall not be construed as conferring more than one operating right.


6.
In the event the Applicant has not, on or about 60 days from the receipt of this Order, complied with the requirements set forth herein, the application shall be dismissed without further proceeding.



7.
The protests of Life Force of Western PA, Inc., d/b/a Life Force Ambulance; St. Mary’s Area Ambulance Service, Inc.; Superior Ambulance Service, Inc.; Baker’s Transportation Services, Inc.; Barker Brothers, Inc., Pittsburgh North Aire Ride; West County Paramedic Association; and Tri-State Emergency Systems, Inc., t/d/b/a EmergyCare, are dismissed.

Dated:  June 15, 2004


















Michael A. Nemec







Administrative Law Judge
4
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