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I.
HISTORY OF THE PROCEEDING



On November 23, 1999, Commercial Utility Consultants (CUC) filed a complaint in the Chester County Court of Common Pleas, which was later consolidated with a separate action filed by Public Utility Service Corporation (PUSC) (collectively, CUC‑PUSC or the Complainants) and styled as Commercial Utility Consultants and Public Utility Service Corporation v. Pennsylvania Power & Light Company, Civ. Action No. 99-09799 (the Chester County Action).  In the Chester County Action, CUC-PUSC alleged a claim against PP&L, Inc. (now known as PPL Electric Utilities Corporation) for tortious interference with existing contractual relationships between CUC-PUSC and certain PPL Electric Utilities Corporation (PPL) customers based upon certain actions by PPL, including PPL’s calculation of customer interruptible load on its system, the restoration of previous economic development credits to customers who left interruptible service, and PPL’s agreement to terminate an interruptible service contract at the request of a customer whose industrial operations were inconsistent with interruptible service.  After the Court overruled PPL’s preliminary objections, PPL filed an Answer and Counterclaim, and the parties conducted discovery.



In the course of the proceeding, CUC-PUSC indicated that they intended to show that PPL violated its tariff filed with this Commission and/or the Public Utility Code.  In response, PPL asserted that this Commission had primary jurisdiction over these issues.  With the encouragement of the Chester County Court, PPL and CUC‑PUSC entered into a stipulation on January 23, 2001, whereby the parties agreed to refer certain issues to this Commission for determination pursuant to the doctrine of primary jurisdiction.  On January 24, 2001, the Honorable Katherine B.L. Platt entered an Order staying all proceedings in the Chester County Action and transferring those issues to this Commission for determination.  See CUC‑PUSC Ex. C-1.



In the January 24, 2001 Order, Judge Platt referred the following issues to the Commission for determination: 


1.
Under PPL’s interruptible rates, was PPL required to calculate the 500 MW cap as (a) the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power, or (b) as the total of each customer’s maximum monthly demand during the previous 12 month period less the customer’s contract Firm Power?


2.
Whether PPL was authorized by tariff and/or applicable law to offer customers the restoration of EDI-3 benefits in accordance with the customer’s original base year period if the customer agreed to discontinue service under the Optional Interruptible Provisions of LP-4 and LP-5? 


3.
Under PPL’s Industrial Development Initiatives Rider, if the customer’s usage during the twelve months ending December 31, 1991 was representative of the customer’s expected normal usage pattern during that time, was PPL authorized to use another base period in applying the Rider? 


4.
Whether PPL was permitted to provide marketing support and customer account information to the joint venture of PP&L Spectrum, Inc. and Utilities Management Consultants, Inc., which marketing support and information was not made available to other utility consulting companies and businesses? 


5.
Where the language of PPL’s LP-5 tariff states that interruptible service contracts are to be for a period of one year, may PPL and a customer privately agree to limit the term of the interruptible service contract to 6 months? 

Paragraph 2 of the Order and Stipulation provided that “[a]fter a certified copy of the record is transferred to the PUC by the Prothonotary’s office, plaintiffs shall take appropriate action in order to move the foregoing issues before the PUC for determination.”  Although the Prothonotary’s Office of the Chester County Court forwarded a certified copy of the record in the Chester County Action to the Commission on or about April 13, 2001, CUC‑PUSC did not take any action before this Commission until March 19, 2002.  CUC then filed a Complaint which presented the five issues referred by Judge Platt to this Commission for determination.  PPL timely filed its Answer on April 10, 2002.



On June 24, 2002, Chief Administrative Law Judge Robert A. Christianson conducted a Prehearing Conference and established a schedule for the proceedings.  Shortly thereafter, the case was transferred to Administrative Law Judge (ALJ) Louis G. Cocheres.  After conferring with the parties, the undersigned issued an order on August 7, 2002, confirming and supplementing Chief ALJ Christianson’s Order.  Specifically, I ordered CUC‑PUSC to serve direct written testimony on October 31, 2002, with PPL to serve direct written testimony on December 4, 2002.  A hearing was scheduled for December 17-19, 2002.  



The hearing in this matter started on December 17, 2002 before ALJ Cocheres and was concluded on December 18, 2002.  Although CUC‑PUSC had served direct written testimony of one witness on October 31, 2002, CUC‑PUSC chose not to introduce that testimony into the record and did not produce any of their own witnesses for cross-examination by PPL.  Instead, CUC‑PUSC called four current and former employees of PPL (one of whom now works for an affiliate of PPL) on cross-examination and rested.  In its responsive case, PPL presented the direct written and oral testimony of three current and former PPL employees (one of whom now works for an affiliate of PPL), who were then cross-examined by CUC‑PUSC.
  


At the close of the hearing, I established a briefing schedule.  The Complainants filed a Main Brief (CUC‑PUSC M.B.) on February 11, 2003, and a Reply Brief (CUC‑PUSC R.B.) on February 26, 2003.  The Company filed a Post-Hearing Brief (PPL P‑H B.) and a Reply Brief (PPL R.B.) on the same schedule.  The record was closed on February 26, 2003.

II.
DISCUSSION
A.
PRIMARY JURISDICTION


Before the parties began to articulate their positions about the stipulated issues, they were unable to agree on the scope of this proceeding.  More specifically, they had differing expectations about what the Commission’s role should be in response to the agreed upon referral from the Chester County Court of Common Pleas.


1.
Parties’ Positions


a.
PPL


Beginning with its Prehearing Memorandum (Memo) and citing both federal and Pennsylvania cases, the Company argued that under the doctrine of primary jurisdiction this Commission was required to determine both facts and liability for the issues under its jurisdiction.  PPL continued that the Commission’s decision would not be advisory in nature, but rather would be binding on the Court of Common Pleas.  PPL Memo at 2-7.



In its Post-Hearing Brief the Company repeated its position that the Commission was responsible for deciding the facts and liability for issues within its jurisdiction and that the decision would be binding on the Court of Common Pleas.  PPL P-H B. at 10-12.  PPL asserted that, when the Chester County Court referred the stipulated five issues to this Commission, CUC‑PUSC were required to produce evidence sufficient to meet their burden of proof.  PPL P-H B. at 12-13.



In its Reply Brief, PPL disputed CUC‑PUSC’s suggestions that this Commission’s primary jurisdiction was constrained or limited in some manner.  The Company reiterated its view that the law gave the Commission the jurisdiction to decide all of the issues referred by the Court.  PPL specified that the Commission had the expertise to determine the reasonableness and adequacy of the utility’s service, as well as the tariff issues.  The Company disagreed with CUC‑PUSC’s contention that the Commission should not make tariff related factual determinations which CUC‑PUSC wanted to refer to a jury in the Chester County Court.  PPL concluded by noting that any failure by CUC‑PUSC to anticipate the need for factual evidence could not be cured by deferring those issues to the Court.  PPL R.B. at 3-5.



b.
CUC‑PUSC


CUC‑PUSC argued that the referral from the County Court was limited to answering five discreet questions.  CUC‑PUSC continued that the Commission could answer the tariff issues simply by reading the tariff language in question.  CUC‑PUSC M. B. at 1 and 4.



In its Reply Brief, CUC‑PUSC asserted that the Commission’s role should be defined by the Stipulation and referral order from the County Court.  CUC‑PUSC believed that the parties should be bound by the Stipulation they signed.  CUC‑PUSC disputed the idea that the Commission was responsible for determining liability for those issues within its jurisdiction.  CUC‑PUSC agreed with PPL that the referral was not a polite gesture of deference, but noted that the Court had referred five substantive issues to the Commission.  CUC‑PUSC noted a distinction between answering the questions posed in the Stipulation (e.g. what is the correct meaning of the tariff wording) and deciding whether PPL’s actions actually violated tariff language.  CUC‑PUSC contended that the County Court could make the decision on whether there was a violation because that issue did not require the Commission’s specialized expertise.  CUC‑PUSC R. B. at 1-3, 5-7.


2.
Analysis


Having reviewed the cases cited by both parties, I agree with each of them in part.  There is no doubt that the Courts have specified that this Commission in the exercise of its primary jurisdiction has the authority to make factual findings and to decide issues of liability within its subject matter jurisdiction.  Elkin v. Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980).  However, the real question is how to apply the jurisdiction to the issues referred to the Commission.



The Company in its efforts to take advantage of the Commission’s full authority under the doctrine of primary jurisdiction has quoted extensively from the Pennsylvania Supreme Court’s decision in Elkin.  I agree with PPL that Elkin is the leading case on the doctrine in this state.  There are some key differences between the facts in Elkin and those in this case.  In Elkin the primary issue involved the adequacy of service rendered by Bell Telephone.  In Elkin the trial court stayed the proceedings before it and referred the entire case to this Commission for an “adequacy” determination, a subject which is within the Commission’s statutory powers.  In this case both sides are alleging that the other side has tortiously interfered with contractual relations with one another’s customers.  While the County Court has stayed the proceedings before it, I note that in this case the County Court did not refer the entire dispute to the Commission.  
Instead, the parties stipulated (and the Court agreed) to send five specific issues.  I note that the Elkin Court recognized that the Commission’s responsibility is defined by the scope of the referral:

Rather, once the court properly refers a matter or a specific issue to the agency, that agency’s determination is binding upon the court and the parties (subject, of course, to appellate review through normal channels), and is not subject to collateral attack in the pending court proceeding.
Elkin at A.2d 376.  (Emphasis added.)  [Footnotes omitted.]  In this instance, the County Court referred five distinct “issues,” and not the entire case or “matter.”  Those issues are pieces which form an incomplete picture puzzle.  The County Court and the parties have not referred the entire litigation puzzle.  Indeed, this Commission is not the usual forum for litigation of allegations of tortious interference with contractual relations.  Under these circumstances, I regard the five issues as framed by the Stipulation to be in the nature of a petition for declaratory relief.  The Commission regulations allow the presiding officer and the Commission the flexibility to disregard the pleading label (a “complaint” in this case) in favor of a more accurate description. 52 Pa. Code §1.2(a).  My review of the stipulated issues is that four of the five issues involved the interpretation of four specific tariffs and /or the application of portions of the Public Utility Code.  The fifth issue involves the review of PPL’s relationship with its marketing affiliates.  All of these subjects are squarely within the Commission’s jurisdiction.  The majority of these issues deal with tariff interpretation and matters of law.  The Commission has the authority to decide whether there have been violations of the Public Utility Code, as well.  And finally, whatever determination is made by this Commission, will, in the words of the Supreme Court, be “binding upon the court and the parties. . . .”  Id.

B.
TARIFF CONSTRUCTION

1.
Parties’ Positions


a.
PPL


PPL framed the issue of tariff construction in its Main Brief.  The Company argued that in evaluating the reasonableness, fairness and consistency of a tariff the Commission should look to established policy.  The Company continued that the tariff could not be construed in the abstract, but that the Commission should interpret it in accordance with the Public Utility Code, Commission regulations and prior orders.  PPL continued that the alleged clarity of the tariff language should not preclude an analysis of the nature and purpose of the tariff.  The Company insisted that the policy and reasons behind a tariff must be considered in interpreting it.  PPL reminded the Commission that the Company must follow its tariffs and comply with the Public Utility Code, Commission regulations and Commission orders, as well.  PPL P-H B. at 13-14.



The Company pointed out that its position on tariff construction was consistent with the principles of rules of contract interpretation.  PPL contended that any question of ambiguity could only be resolved after examination of the surrounding facts and circumstances.  The Company disputed any effort to resolve ambiguity against it as a substitute for reasoned analysis.  PPL asserted that, before declaring a document ambiguous, the fact-finder should examine the circumstances surrounding the document’s execution and that such an examination would resolve ambiguity issues in this case.  The Company continued that the concept of resolving ambiguity issues against the drafter had no application because CUC‑PUSC were not customers and that construing an ambiguity in favor of a utility consultant could harm the customers (e.g. requiring a customer to utilize a given tariff for a one year period, even if both the customer and the Company agreed that the continuation on that tariff did not suit the customer’s operations).  The Company explained that the concept of resolving ambiguity issues against the drafter had no application because CUC‑PUSC were competitors.  PPL P-H B. at 14‑17.



b.
CUC‑PUSC


Other than one small section of its Reply Brief, CUC‑PUSC did not directly respond to the Company’s arguments.  Citing Section 1303 of the Public Utility Code, CUC‑PUSC asserted that Section 1303 required tariffs to be enforced as written and in accordance with their plain meaning.  CUC‑PUSC noted that PPL expended considerable effort trying to demonstrate that its tariff definition of the 500 MW cap was ambiguous so that the Company could use the surrounding circumstances to explain the Company’s application of the tariff.  However, CUC‑PUSC concluded that the record demonstrated that the tariff language was clear without the extraneous explanations offered by PPL.  CUC‑PUSC R. B. at 7-8.


2.
Analysis


The primary thrust of the Company’s argument is that its tariffs should not be interpreted in a vacuum.  Before passing judgment on whether this position is valid, I emphasize that this argument is a crucial cornerstone in PPL’s litigated position.  The reason it is so important to the Company (as will become far more obvious in the evaluation of the tariff issues below) is that the Company dearly wants to explain why the tariff language doesn’t quite mean what is written on the page.  Indeed, there is at least one example below where PPL will try to convince the undersigned and this Commission that the tariff actually means the direct opposite of what is written on the page.



Having provided that introduction, I find that I generally agree with both parties.  CUC‑PUSC were exactly correct to underscore the following portion of the Public Utility Code:

The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.

66 Pa. C.S. §1303.  I interpret this section of the Code to mean that, without regard to what the utility may have intended, the utility is required to apply the language in the existing tariff as approved by this Commission.  In other words, if the language in the tariff is clear, then the utility must apply it uniformly to its customers.



The Company position highlighted the issue of what to do if the tariff language is ambiguous.  PPL correctly pointed out that the Commission is required to look to the policies, facts and circumstances surrounding the adoption of the tariff.  Reynolds Disposal Co. v. Pennsylvania Public Utility Commission, 79 Pa. Cmwlth. 222, 468 A.2d 1179 (1983).  PPL also correctly pointed out that, in addition to its duty to apply its tariffs, it is further restricted by the Public Utility Code and this Commission’s regulations and orders.  



I hasten to add these postscripts to my agreement with the Company’s position.  Analysis of the true meaning of the tariff language does not begin unless first there is a finding that the language is ambiguous.  To the extent that PPL’s original intention can be accommodated with a reasonable interpretation of the tariff without distorting the words on the page, no revision is needed.  However, if after looking at the history of the adoption of the tariff, the language of the tariff differs markedly from the Company’s original intent or original justification as presented to the Commission, the remedy is to revise the tariff.  While the revision process is on-going, the Company will be required to apply a reasonable interpretation of what is written in the tariff without regard to its original intentions.  66 Pa. C.S. §316.



PPL made two additional arguments which require further comment.  The Company contended that any ambiguity in the tariff should not be construed against the drafter because CUC‑PUSC are not PPL customers and because CUC‑PUSC are competitors to PPL’s marketing affiliate.  PPL P-H B. at 16-17.  Neither argument is relevant to the issue of tariff interpretation.  At best I would characterize these arguments as challenges to CUC‑PUSC’s standing.  At worst the arguments are a thinly disguised “sound bite” effort to remind this Commission that, if CUC‑PUSC had brought these allegations to the Commission in a complaint proceeding, the Commission could have looked askance at CUC‑PUSC’s claims.  The question is not:  Would CUC‑PUSC have been able to raise the issues specified in the Stipulation in a complaint proceeding without the referral from the County Court?  What both arguments chose to ignore is that CUC‑PUSC’s status before this Commission is that of party litigant in the Court of Common Pleas of Chester County.  PPL provided no evidence to suggest that CUC‑PUSC did not have the appropriate status to bring a tortious interference with contractual relations suit before the County Court.  Instead, the real question is whether the County Court properly referred issues to this Commission which were within the Commission’s primary jurisdiction?  That question was answered “Yes” in the discussion of the prior issue above.  Finally, I note that both parties wanted these issues decided by this Commission because they signed the Stipulation.

C.
500 MW CAP


The first issue referred to this Commission by the Chester County Court reads, as follows:


(A)  Under PPL’s interruptible rates, was PPL required to calculate the 500 MW cap as (a) the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power, or (b) as the total of each customer’s maximum monthly demand during the previous 12 month period less the customer’s contract Firm Power?

Stipulation at 2. (Emphasis added.)


1.
Parties’ Positions


a.
CUC‑PUSC


As a preliminary matter, CUC‑PUSC noted that the contested rate in this issue was eliminated in the restructuring proceeding and was no longer in effect.  CUC‑PUSC argued that the proper application of this rate was to calculate the 500 MW cap as the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s Firm Power.  CUC‑PUSC believed that language of the tariff was not ambiguous and required little effort to ascertain the appropriate meaning.  CUC‑PUSC M.B. at 5.



Anticipating that PPL would claim the language was ambiguous, CUC‑PUSC reviewed the history of the rate briefly.  CUC‑PUSC explained that in the Company’s 1994 base rate case PPL sought to include a 500 MW cap on the amount of interruptible power that was available to customers served under Rate Schedules LP-4, LP-5, LP-6, IS-1 and Interruptible Service by Agreement.  The Company described its method of calculation as:

For the purpose of determining this amount, interruptible power is the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power level.

Tr. 59, Exh. C-2. (Emphasis supplied by CUC‑PUSC.)  The terminology “Maximum On‑peak Demand” was also specifically defined as:

Maximum On-peak Demand is the average number of kilowatts supplied during the 15 minute period of maximum use during the On-peak Hours of the current billing period.

Tr. 63-65, Exh. C-2.  CUC‑PUSC explained that PPL provided similar descriptions in at least two other parts of its base rate presentation.  Ultimately, this Commission approved the requested changes to the tariff, and the Company filed a tariff supplement which contained the disputed language.  Thereafter, CUC‑PUSC asserted that PPL attempted to implement the tariff in a variety of ways which did not conform to the tariff language.  CUC‑PUSC M.B. at 6-8.



Citing Section 1303 of the Public Utility Code, CUC‑PUSC posited that tariffs should be interpreted in accordance with their plain and unambiguous meaning.  Citing various Commonwealth Court decisions, CUC‑PUSC noted that the plain meaning requirement has been applied to Commission regulations and the Public Utility Code.  CUC‑PUSC urged the Commission to reject the distorted explanation offered by the Company.  CUC‑PUSC specified that the tariff called for a monthly calculation which was ignored by PPL.  CUC‑-PUSC labeled the Company’s interpretation as disingenuous.  CUC‑PUSC argued that PPL added a calculation format which did not comply with the tariff language either.  CUC‑PUSC dismissed the Company’s concern that the methodology offered by CUC‑PUSC would result in shedding too much load.  CUC‑PUSC pointed to PPL witness testimony which indicated that shedding load had many factors which were specific to the nature of the service interruption.  CUC‑PUSC M.B. at 8-10.



In its Reply Brief, CUC‑PUSC rejected the Company’s argument and interpretation of the 500 MW cap as irrelevant and contrived assertions.  CUC‑PUSC repeated its position that the tariff language was plain and unambiguous.  CUC‑PUSC continued that, because the language was not ambiguous, it should be enforced as written.  CUC‑PUSC dismissed as laughable the PPL assertion that CUC‑PUSC’s interpretation was inconsistent with the purpose of interruptible power.  CUC‑PUSC repeated its explanation that the Company witness had testified that shedding load was dependent on many factors.  CUC‑PUSC added that the record showed PPL had applied 25 MW of non-existent interruptible load which would impact the amount of load shed during an emergency and which PPL failed to account for in its calculations.  CUC‑PUSC R.B. at 8-9.


b.
PPL


In its Post-Hearing Brief, PPL set forth the following disputed tariff language:

The Company will not enter into new contracts for interruptible power if the amount of interruptible power from all customers served under Rate Schedules IS-1, IS-P, IS-T, PR-2, the Competitive Rate Rider, and Interruptible Service by Agreement exceeds a total of 500 MW.  For the purpose of determining this amount, interruptible power is the twelve month average of each customer’s monthly Maximum On-Peak Demand less the customer’s contract Firm Power level.

PPL Exh. DAK-1 at 8. (Emphasis added by PPL.)  According to PPL the purpose of the 500 MW cap was to obtain 300 to 350 MW of coincident interruptible load during system peak periods.  The Company argued that its application of the cap was consistent with the tariff and that CUC‑PUSC’s proposed interpretation was not.  In the alternative, the Company asserted that, if the Commission disagreed with the methodology used by PPL, the Company should be permitted to use its twelve month rolling average as opposed to the calculation advocated by CUC‑PUSC.  PPL P-H B. at 17-18.


PPL argued that the policy and nature of interruptible service and the purpose of the 500 MW were all relevant to the issue of interpreting the tariff language.  The Company reviewed the testimony it presented at the hearings on these subjects.  PPL explained 1) that interruptible service customers agree to reduce their power consumption upon notice from PPL, 2) that the Company used interruptible service to encourage economic development and to meet its installed generation capacity needs in the Pennsylvania-New Jersey-Maryland (PJM) power pool and 3) that interruptible service was comparable to peaking service because its availability was limited to peak demand periods.  In its 1994 base rate case PPL sought to limit the availability of interruptible service because the service had resulted in a revenue loss to the Company – particularly when compared to the retail price of non-interruptible service.  The Commission agreed that the Company’s interruptible service was harming the Company and the customers in the other rate classes.  Ultimately, the Commission approved the 500 MW cap concept which is at issue in this case.  PPL stressed that it recommended the 500 MW cap as a way to create a coincident interruptible power peak in the range of 300 to 350 MW.  The Company had determined that a cap larger than 500 MW would undermine interruptible load as a load management tool and cause further revenue erosion.  PPL P-H B. at 18-21.



With that understanding of the purpose and history of interruptible service, PPL asserted that its interpretation and application were entirely consistent with the tariff language.  The Company described its calculation, as follows:


In performing the customer load calculation using what Mr. Krall described as “the annual peak demand method,” see PPL Ex. DAK-1, at 14, Mr. Kushma explained that PPL Electric calculated customer interruptible load by ascertaining each customer’s highest Maximum On-Peak Demand, which is itself an average, for the twelve-month period ending in September of each year (i.e., the anniversary date of the adoption of the 500 MW cap language).  PPL Ex. EAK-1, at 3.  PPL Electric then subtracted the customer’s Firm Power Level from the highest Maximum On-Peak Demand figure to determine the interruptible load associated with that customer.  Id.  The total for all customers was PPL Electric’s total interruptible load.  Id.  See also Tr. 283-291 (Kushma).

PPL P-H B. at 21.  PPL also described a second application format, as follows:


As Mr. Kushma described in detail, PPL Electric also performed a second calculation (i.e., the “rolling average” method) in which it determined customer interruptible load by calculating an average of each customer’s highest Maximum On-Peak Demand on a 12-month rolling average basis.  Tr. 77-78 (Kasper); PPL Ex. EAK-1, at 3.  For example, in October 1996, PPL Electric would determine the Maximum On-peak Demand for each customer for each twelve month period ending October 1995 through September 1996.  PPL Electric then subtracted the customer’s Firm Power Level from the highest Maximum On-Peak Demand figure in each of the twelve month periods to determine the interruptible load associated with that customer for that month.  PPL Ex. EAK-1, at 3.  The interruptible load for each customer was then added together to obtain a total interruptible load for all PPL Electric interruptible service customers for each month of the twelve month period.  Id.  PPL Electric then averaged the totals for each of those calculations to obtain the total interruptible load to compare against the 500 MW cap specified in the tariff.  Id.  See also Tr. 291-297 (Kushma).  This method is conceptually the same as the annual peak demand method, with the addition of the twelve month rolling average calculation.  Tr. 290 (Kushma).  Although PPL Electric performed this calculation for some period after the adoption of the 500 MW cap, the calculation method was never fully implemented because of the difficulties in administering that approach.  Tr. 78 (Kasper).
PPL P-H B. at 22.  (Emphasis added.)  PPL disputed the assertion by CUC‑PUSC that the Company’s use of the customers’ highest Maximum On-peak Demand value over a twelve month period (instead of an average of twelve months of Maximum On-peak values) was inconsistent with the tariff language.  The Company rejected CUC‑PUSC’s assertion that the term “Maximum On-peak Demand” required a monthly, not annual, averaging process.  PPL contended that the definition of “Maximum On-peak Demand” in the tariff limited itself to application for monthly billing purposes and not the calculation of interruptible power.  Instead, the Company selected the highest average number of kilowatts during the 15 minute period of maximum use from a twelve month period without regard to a monthly billing period.  PPL believed that the fact the Maximum On-peak Demand was itself an average was sufficient to satisfy the tariff reference to using a “twelve month average.”  The Company repeated its position that its annual peak method was fully consistent with the nature and purpose of interruptible load.  PPL noted that knowing the highest single peak was needed so that it could plan for emergency generation situations.  It continued that using monthly average would mask the system’s actual maximum peak demand.  The Company pointed out that using an average monthly figure would increase the availability of interruptible service beyond that needed to meet the 300 to 350 MW goal.  PPL P-H B. at 22-25.



PPL argued in the alternative that, if the Commission decided that the tariff language was ambiguous, the interpretation offered by CUC‑PUSC should be rejected because it would lead to an unreasonable outcome.  The Company began by claiming that there was no evidence that during the tariff approval process Commission ever considered CUC‑PUSC’s interpretation of the tariff.  PPL insisted that the tariff defined terms “Maximum On-peak Demand” apply only to monthly billing calculations, and not similar language in the disputed tariff.  PPL P-H B. at 25-26.  The Company summarized this point, as follows:

Although the 500 MW cap calculation language used the same term, PPL Electric used the customer’s maximum monthly demand over a twelve month period, not an average of those values.  Tr. 65, 76 (Kasper), 275-277 (Kushma).  As discussed above, PPL Electric did so because the “twelve month average” language in the tariff and the peaking nature of interruptible power anticipated the use of an annual peak.

PPL P-H B. at 26.  PPL repeated its position that any ambiguity was resolved by reference to the purpose of the cap which was to create 300 to 350 MW of available interruptible load during peak demand periods.  The Company posited that using CUC‑PUSC’s methodology would have resulted in a significantly higher interruptible load which was not required for load management.  Further, higher interruptible load would have undermined the 300 to 350 MW goal which PPL established as the justification for imposing the 500 MW cap.  Given the Company premise that the CUC‑PUSC methodology would undermine PPL’s goal for interruptible service, the Company criticized CUC‑PUSC for failing to explain how their proposed interpretation should be adopted by the Commission.  PPL continued that the application of the CUC‑PUSC methodology would have resulted in further revenue erosion and higher rates for the firm service customers which the Company called not useful.  PPL asserted that CUC‑PUSC had only offered their interpretation of the tariff which was inconsistent with the tariff language and which led to the wrong results (as listed above).  PPL P-H B. at 26-29.



In the alternative, the Company argued that, if the Commission did not accept its annual peak demand calculation, the Commission should approve PPL’s rolling average method.  The Company contended that, in the absence of approving the annual peak method, the Commission should still reject CUC‑PUSC’s offering and approve the rolling average method.  It believed that the rolling average method also complied with the tariff because it used a mathematical twelve month average and because it was based on the highest maximum on-peak demand in each of twelve months.  PPL described this calculation, as follows:

For example, in October 1996, PPL Electric would determine the Maximum On-peak Demand for each customer for each twelve month period ending October 1995 through September 1996.  PPL Electric then subtracted the customer’s Firm Power Level from the highest Maximum On-Peak Demand figure in each of the twelve month periods to determine the interruptible load associated with that customer for that month.  PPL Ex. EAK-1, at 3.  The interruptible load for each customer was then added together to obtain a total interruptible load for all PPL Electric interruptible service customers for each month of the twelve month period.  Id.  PPL Electric then averaged the totals for each of those calculations to obtain the total interruptible load to compare against the 500 MW cap specified in the tariff.  Id.  See also Tr. 291-297 (Kushma).  This method is conceptually the same as the annual peak demand method, with the addition of the twelve month rolling average calculation.  Tr. 290 (Kushma).  Although PPL Electric performed this calculation for some period after the adoption of the 500 MW cap, the calculation method was never fully implemented because of the difficulties in administering that approach.  Tr. 78 (Kasper).

PPL P-H B. at 29-30.  The Company pointed out 1) that this second format was consistent with its “rolling average” description which it had provided in its 1995 base rate case, 2) that this second format was consistent with the tariff purpose which yielded a 300 to 350 MW interruptible load, 3) that the record showed this calculation was performed after the 1995 base rate case and 4) that not using the rolling average format (i.e. using the annual peak method) actually gave more customers the opportunity to use interruptible service because the rolling average added a higher set of numbers to the equation than the  annual peak method.
PPL P-H B. at 30-31.



In its Reply Brief, PPL began by repeating its positions that it demonstrated it had implemented the tariff reasonably and consistent with the nature of interruptible service and with the purpose of the 500 MW cap.  The Company continued that CUC‑PUSC’s methodology was inconsistent with the nature of interruptible service and would defeat the purpose of the cap.  PPL disputed the CUC‑PUSC assertion that the tariff language was sufficiently clear that the Commission was not required to consider the policy and reasons behind it.  Citing a Federal Energy Regulatory Commission (FERC) decision and the subsequent affirmance by the Court of Appeals, the Company noted that, where the tariff is ambiguous, the agency will examine (and the Court approved) extrinsic evidence.  PPL argued that the application of Pennsylvania contract law followed a similar pattern.  PPL R.B. at 6-9.



The Company claimed that CUC‑PUSC had not addressed the nature of interruptible service or the purpose of the 500 MW cap.  PPL hypothecized that the omission was due to the fact that CUC‑PUSC’s calculation was inconsistent with either concept.  The Company repeated its position that CUC‑PUSC’s methodology had no support in the record.  PPL continued that the proposed calculation would have resulted in an excess of interruptible load, a substantial revenue erosion and, ultimately, higher costs for the firm service customers.  The Company rejected CUC‑PUSC’s efforts to explain that their proposed calculation was consistent with the 500 MW cap.  PPL pointed out that CUC‑PUSC had quoted Company witness testimony out of context in order to justify CUC‑PUSC’s proposed calculation.  PPL explained that CUC‑PUSC were aware that their proposed calculation would exceed the Company’s 300 to 350 MW goal. PPL R.B. at 9-11.



The Company argued that, in the event the Commission concluded PPL’s annual peak demand methodology was not acceptable, the Commission should approve the Company’s rolling average method.  PPL noted that CUC-PUSC failed to explain why they believed that the Company’s rolling average method was inconsistent with the tariff.  The Company pointed out that, contrary to CUC-PUSC’s assertions, the rolling average method was not simply found on a Company computer hard-drive.  It was initially the subject of Company witness testimony during the 1995 base rate case.  PPL also pointed to its testimony which indicated that the rolling average method was not used because it was too difficult to administer.  The Company presented the rolling average method to demonstrate that it had performed calculations which used a twelve month averaging process which was consistent with the peaking nature of interruptible service and purpose of the 500 MW limit.  PPL urged the Commission to analyze the nature and purpose of the tariff if the language was deemed ambiguous.  PPL R.B. at 11-13.

2.
Analysis


The issue framed by the stipulated question from the Chester County Court is whether PPL was required to use a twelve month average methodology or a customer twelve month total methodology in calculating the 500 MW cap for the interruptible customer class.  The stipulated question was framed to analyze the following language in the PPL tariff: 

For the purpose of determining this amount [500 MW], interruptible power is the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power level.

Exh. C-5.  Rate Schedule IS-P at Original Page No. 30A.  (Emphasis added.)  The tariff language answers the question fairly easily.  I find that the tariff language required PPL to use a twelve month average methodology.  What follows may be a keen statement of the obvious:  The tariff language specified a “twelve month average.”  The Court’s question asked this Commission to choose between the “twelve month average” methodology and the customer “twelve month total” methodology.  Given that the word “total” does not appear in the tariff and given that the words “twelve month average” appear in both the tariff and the Court’s question, the answer is that PPL was required to use a twelve month average of each customer’s Maximum On-peak Demand.



The analysis of this issue cannot stop at this point.  Both parties clearly want this Commission to review the actual methodology used by PPL to implement the tariff language, and I note that the Commission’s subject matter jurisdiction extends to this issue, as well. Two of the PPL witnesses described the Company methodology, as follows:

Although PPL Electric relied primarily on the annual peak demand method which did not include a rolling 12-month average calculation, customers benefited from this methodology because the effect of not averaging the customer interruptible load calculations over a twelve month period permitted more customers onto PPL Electric’s interruptible service rates.
PPL Exh. DAK-1 at 14 (PPL St. 1).  (Emphasis added.)

Under the first calculation method, PPL Electric calculated customer interruptible load by ascertaining each customer’s highest Maximum On-Peak Demand for the twelve-month period ending September 1995 and 1996.  Maximum On-Peak Demand is the average number of kilowatts supplied during the 15 minute period of maximum use during on-peak hours of the billing period.  PPL Electric then subtracted the customer’s Firm Power Level from the highest Maximum On-Peak Demand figure to determine the interruptible load associated with that customer.  The total for all customers was PPL Electric’s total interruptible load.
PPL Exh. EAK-1 at 2 (PPL St. 3).  (Emphasis added.)  In order to clarify my understanding of the Company’s actual implementation of the tariff language, I had the following colloquy with Mr. Kushma, whose statement (EAK-1) is quoted above:

JUDGE COCHERES:  But I just want to make sure I understand the first round of the calculation.

THE WITNESS:  The first round –

JUDGE COCHERES:  I mean the first methodology.

THE WITNESS:  The first methodology did not have an averaging of any subset of numbers.

JUDGE COCHERES:  You would have just added your total customers’ –

THE WITNESS:  Yes.

JUDGE COCHERES:  --peaks up because basically you only had one per customer.

THE WITNESS:  Yes.
Tr. 290-291.  (Emphasis added.)  Based on the evidence produced by the Company’s witnesses, I find that PPL did not comply with its tariff.  Even though the tariff language specified that the Company was required to use a twelve month average, the witnesses testified that PPL used a twelve month total methodology.  My conclusion is confirmed by yet a third PPL witness, Mr. Kasper.  He testified that, when the tariff language at issue was proposed in the 1995 base rate case, he was the witness for the Company.  His base rate testimony explained that PPL intended to use a 23 month rolling average (which will be discussed in more detail below) to implement the tariff.  He continued that, after the tariff was approved, PPL abandoned the rolling average methodology because it was too difficult to administer.  Tr. 70-74.  Exhs. C-3 and C‑4.



Given my finding that the Company’s actual methodology did not comply with the tariff language, the natural sequel is the question of what should PPL have done?  The Company and CUC-PUSC anticipated that I would come to that conclusion and presented alternative methodologies for review.
  Again, I find that the Commission’s subject matter jurisdiction extends to this issue, as well.  More specifically, this portion of the issue is no more than a continued examination of the meaning of the Commission approved tariff language.



CUC-PUSC pressed to use the following methodology to implement the tariff:

Complainants contend that this language is clear and unequivocal in calling for PPL to calculate the 500 MW cap by averaging each customer’s monthly maximum on-peak demands over twelve months, as follows:

Last 12 monthly 

max on-peak demands  –  Firm Power  =  Interruptible Power


12

CUC-PUSC M.B. at 6.  (Footnote omitted.)  PPL disagreed and offered the following alternative:


As Mr. Kushma described in detail, PPL Electric also performed a second calculation (i.e., the “rolling average” method) in which it determined customer interruptible load by calculating an average of each customer’s highest Maximum On-Peak Demand on a 12-month rolling average basis.  Tr. 77-78 (Kasper); PPL Ex. EAK-1, at 3.  For example, in October 1996, PPL Electric would determine the Maximum On-peak Demand for each customer for each twelve month period ending October 1995 through September 1996.  PPL Electric then subtracted the customer’s Firm Power Level from the highest Maximum On-Peak Demand figure in each of the twelve month periods to determine the interruptible load associated with that customer for that month.  PPL Ex. EAK-1, at 3.  The interruptible load for each customer was then added together to obtain a total interruptible load for all PPL Electric interruptible service customers for each month of the twelve month period.  Id.  PPL Electric then averaged the totals for each of those calculations to obtain the total interruptible load to compare against the 500 MW cap specified in the tariff.  Id.  See also Tr. 291-297 (Kushma).  This method is conceptually the same as the annual peak demand method, with the addition of the twelve month rolling average calculation.  Tr. 290 (Kushma).  Although PPL Electric performed this calculation for some period after the adoption of the 500 MW cap, the calculation method was never fully implemented because of the difficulties in administering that approach.  Tr. 78 (Kasper).

PPL M.B. at 22.  This particular methodology utilized 23 months of data to calculate a twelve month rolling average of peak power usage.  Tr. 71-72, 291-296.



There is a dichotomy in the parties’ positions which should be highlighted.  CUC‑PUSC contend that the tariff language is not ambiguous and that the methodology they proposed conforms to the tariff.  On the other hand, PPL claims that the tariff language is ambiguous and that the Commission should analyze the history of the decision process to find the true meaning of disputed language.



Frankly, CUC-PUSC’s position is very appealing.  At the risk of some repetition, the tariff stated:

For the purpose of determining this amount [500 MW], interruptible power is the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power level.

Exh. C-5.  Rate Schedule IS-P at Original Page No. 30A.  I note that the term “Maximum On‑peak Demand” is defined on the same page of the tariff, as follows:

Maximum On-peak Demand is the average number of kilowatts supplied during the 15 minute period of maximum use during the On-peak Hours of the current billing period.

Id.  In layman’s language it is the highest average of electric usage for a 15 minute period in a customer’s billing period.  Given that the billing period for each customer was a monthly occurrence (Tr. 64), I find that the explanation offered by the Complainants comports with the plain meaning of the tariff language.  PPL has the capacity to identify the highest 15 minute period of peak usage on a monthly basis for each customer.  It could assemble that data for each customer for a consecutive 12 month period, total those monthly peaks, divide by 12 and subtract the customer’s firm power commitment to arrive at the average interruptible power peak for each customer.  Then, having identified the average interruptible power peak for each customer, the Company could add the average peaks together and compare the total to the 500 MW threshold.  


PPL vehemently disputed this interpretation.  The problem with the Company’s argument is that the criticisms it wants to make start with the premise that the tariff is ambiguous.  Because, only if the tariff is ambiguous, can PPL raise issues that are not contained in the tariff language.  Only if the tariff is ambiguous, can PPL claim that CUC-PUSC’s averaging methodology masks the actual interruptible customers’ peaks on the Company system.  PPL P.H.B. at 24.  Only if the tariff is ambiguous, can PPL argue that CUC-PUSC’s averaging methodology would require the Company to take on more interruptible load with no regard for   its second goal of establishing 300-350 MW of non-coincident interruptible load on the system.  PPL P.H.B. at 24, 27-28.  Only if the tariff is ambiguous, can PPL assert that CUC-PUSC’s averaging methodology would result in excess interruptible load which would have been unnecessary to meet the Company’s concept of load management and contrary to the public interest.  PPL P.H.B. at 24, 27.  Only if the tariff is ambiguous, can PPL contend that CUC‑PUSC’s averaging methodology was not considered by this Commission when the 500 MW cap was litigated.  PPL P.H.B. at 26.  Only if the tariff is ambiguous, can PPL point out that CUC‑PUSC’s averaging methodology would have resulted larger interruptible loads and an additional erosion in overall revenues.  PPL P.H.B. at 28.  Of course, if the tariff is not ambiguous, then the above listed criticisms cannot be relevant because the tariff is silent on the bases for these accusations.



There is one other PPL criticism of CUC-PUSC’s methodology which deserves further comment.  The Company has consistently claimed that CUC-PUSC misinterpreted the words “Maximum On-peak Demand” which were included in the disputed tariff language.  Tr. 61-66, 277-279.  CUC-PUSC derived its understanding of those words from the definition of “Maximum On-peak Demand” which appeared on the same tariff page as the disputed language.  Tr. 276-278.  Exh. C-2 at 27, 28 and 28B.  Exh. C-5 at 30A and 30C.  (The disputed language and the definition are both quoted above.)  The Company argued that the definition was limited to monthly billing periods and not applicable to the calculation of the 500 MW cap.  The importance to PPL of not using a monthly number was due to the fact that the methodology actually used by the Company did not involve an average of monthly Maximum On-peak Demand figures.  Rather, PPL used only the single highest Maximum On-peak Demand for each customer for a given twelve month period.  Tr. 286-291.


The Company witnesses, Kasper, Kushma and Krall, testified that the use of the phrase “Maximum On‑peak Demand” in the disputed language had a different meaning than the one given in the definition on the same page of the tariff.  The witnesses viewed the phrase in the disputed language as referring to the highest annual 15 minute period of maximum power use per
customer for the purpose of calculating the 500 MW cap.  They viewed the definition of “Maximum On-peak Demand” as only applicable to billing issues.  Tr. 62-66, 277-279, 285-291, 308-315.



The PPL position is simply not tenable.  Starting with the actual tariff page the disputed language used the phrase “Maximum On-peak Demand” under the heading “Interruptible Power.”  As noted above, the definition repeatedly appeared on the same page with each description of interruptible power concepts (which included the disputed language).  In the disputed language and in the definition, the phrases are capitalized in the same way.  Exh. C-5 at 30A and 30C.  Even though the phrase is defined in terms of a “current billing period,” PPL witnesses Kasper and Krall admitted the billing periods are monthly occurrences (albeit not necessarily on a calendar month cycle).  Tr. 64, 285-286.  PPL witnesses Kasper and Kushma admitted that in both passages “Maximum On-peak Demand” referred to a 15 minute period of maximum power use which occurred during a monthly billing period.  Tr.  63-66,278, 284-285.  And finally, after explaining that the meaning of “Maximum On-peak Demand” used in calculating the 500 MW cap was an annual peak for each customer and not a monthly peak as set forth in the definition (Tr. 63-65), Mr. Kasper testified, as follows:


Q.
Let’s stay on the issue of maximum on-peak demand.  Where in this tariff sheet does it tell the reader, whether it be Judge Cocheres, whether it be David Francis or an industrial customer, that maximum on-peak demand as it’s referred in that [disputed language] paragraph does not mean the definition that’s included on the tariff sheet?


A.
I guess I would have to say it’s not there, but again, it is still a 15 minute period.  We’ve been consistent with that over the years on an annual basis.

Tr.  66.  Based on this evidence, I find 1) that the words are spelled the same, 2) that the words are capitalized the same, 3) that the words referred to the same approximate 30 day period, 4) that the words referred to the same 15 minute period of maximum power use which occurred during a monthly billing period and 5) that the words in question appeared on the same tariff pages.  According to the PPL witnesses, the only two differences were:  first, that the disputed tariff language referred to one peak period in twelve months and that the definition used one peak period per month and, second, that there was nothing in the tariff to inform the reader that the Company was using one peak period in a twelve month to calculate the 500 MW cap.  The whole purpose of requiring a published tariff is to inform the public what and how the charges are calculated.  The failure of PPL to inform its customers that the same words on the same page had different meanings is unreasonable.  In addition, the failure to charge the rates as defined in the tariff is violative of the Public Utility Code.  66 Pa. C.S. §1303.



As noted above, PPL also produced an alternative methodology.  It described the difference between the methodology it actually used and the second system as follows:

This method is conceptually the same as the annual peak demand method, with the addition of the twelve month rolling average calculation.  Tr. 290 (Kushma).  Although PPL Electric performed this calculation for some period after the adoption of the 500 MW cap, the calculation method was never fully implemented because of the difficulties in administering that approach.  Tr. 78 (Kasper).

PPL P-H.B. at 22.  Given that I have already concluded that the “annual peak demand method” did not comply with the tariff language, the question becomes whether the “addition of the twelve month rolling average calculation” is a suitable alternative.  



Before answering that question there are some preliminary issues which must be addressed.  I start with the proposition that this calculation was not the actual methodology used by PPL to administer the tariff.  I note that description of the methodology sounds similar to that provided by the Company to the Commission as part of the 1995 PPL base rate case.  In that case PPL described the proposed cap for interruptible customers, as follows:

Q.
Are there any other major changes being proposed for the interruptible service tariffs?

A.
Yes.  PP&L is proposing a cap of 500 MW of non-coincident interruptible load.  This is a 12 month rolling average of the sum of the individual customers’ average monthly maximum demands minus the sum of the individual contracted firm demands.  On a diversified basis, this should result in a monthly peak demand reduction capability of about 300 to 350 MW.

Exh. C-4 at 15.  Statement 8, Direct Testimony of Oliver G. Kasper, Docket No. R-00943271.  I interpret the testimony, quoted above, as involving two sets of averages.  One set was a “12 month rolling average.”  The other set was “the sum of the individual customers’ average monthly maximum demands.” I interpret the “individual customers’ average monthly maximum demands” to be a value which was to be calculated for each customer once a month from data for that month only.   Those values were then to be totaled and averaged.



The methodology advocated by PPL in the base rate case is similar to the alternative methodology being advocated in the current case in that both used a 12 month rolling average.  However, the alternative methodology in the current case did not use an average for each customer derived from only one month of data to produce a set of monthly values which were then totaled and averaged.  In contrast, the alternative methodology suggested by the Company in this case used a twelve month rolling average made up of the one highest monthly maximum on-peak demand in each of twelve sequential twelve month periods for each customer.  Accordingly, I find that the base rate case description of the intended methodology to be different from the alternative methodology espoused in this case.



The testimony in the base rate case demonstrated another important point.  That testimony used the “12 month rolling average” terminology, as well as references to other kinds of averages.  In other words, if PPL intended the tariffed methodology to include a 12 month rolling average, it knew how to specify that distinction.  The disputed tariff language does not contain a reference to a “12 month rolling average.”  The failure to include that reference provides one reason not to accept the alternative methodology offered by PPL.  There are others, too.



While it is true that the PPL alternative methodology came from the Company’s records, the origin of the calculation was not well documented.  In response to my questions about the alternative methodology, Mr. Kushma, the PPL witness who sponsored the methodology, provided the following responses:


JUDGE COCHERES:
* * *

I do have some preliminary questions for you, and first among them is, you have presented Attachments 1, 2 and 3 which in the course of your testimony just now you said you took off a hard drive.


THE WITNESS:
Yes, sir.


JUDGE COCHERES:

Okay.  Anbody’s [sic] hard drive?


THE WITNESS:
Not anybody’s.  It was, if you will, a departmental hard drive.


JUDGE COCHERES:

Sort of a –


THE WITNESS:
Community hard drive.


JUDGE COCHERES:

Fine.  All right.  In your department?


THE WITNESS:
Yes.


JUDGE COCHERES:

Do you have any idea who put this information on?


THE WITNESS:
Actually, several people.

* * *


JUDGE COCHERES:

Well, what I’m really trying to understand is, if you didn’t do these charts, who did?


THE WITNESS:
There were three people that I can think of.

* * *


JUDGE COCHERES:

No.  I want you to tell me that you actually can name the person who did at least one of them.


THE WITNESS:
Yes, I can.


JUDGE COCHERES:

All right.  First person, first chart?


THE WITNESS:
I can’t tell you who prepared each chart.  I can tell you that there were three people through time who worked on that calculation.  I don’t know who actually prepared Attachments 1, 2 or 3 – Attachment 3 I can guess who prepared that one because that would have been the most current information we would have had available.


Attachments 1 and 2, it could have been one of two different people, both of whom are no longer with PPL.  One unfortunately is deceased.


All I can tell you is those file [sic] existed on the community hard drive and earlier this year when I was doing research for our response, I found the different methods of calculation.


JUDGE COCHERES:

All right.  Do you know when these charts were prepared?


THE WITNESS:
No, I cannot answer that question either, sir.


JUDGE COCHERES:

All right.


THE WITNESS:
And there’s a somewhat of a reason for that.

* * *

But it’s my understanding that sometime in the ’96 time frame, we changed operating systems on our main computers and that would have changed all of the date stamps on the files.


I can tell you that Attachments 1 and 2 had date stamps, I believe it was November of 1996.  When those documents were actually created, I have no knowledge.


And by the way, there is a name associated with the file when you look at the properties of a particular file, and the name that was associated with these particular documents is the individual who’s now deceased.

Tr. 281-283.  These three charts were introduced to demonstrate the actual methodology used by PPL to calculate the 500 MW cap (which I have already concluded did not comply with the tariff).  The charts were also used to demonstrate how the alternative methodology could have been used to calculate the 500 MW cap.  EAK PPL St. 3 at 3-4 and Attachments 1, 2 and 3.  Unfortunately, the charts were not particularly well authenticated (albeit there was no objection to their admission).  I construe the witness’s testimony to indicate 1) that he found the data by accident, 2) that he did not know when the charts were prepared and 3) that he did not quite know who prepared them.  See also, Tr. 268-269.  I also note that Mr. Kasper, another PPL witness, specified that the Company abandoned its use of this methodology because it was too difficult to administer.  Tr. 78-79.  See also, PPL P.H.B. at 22.   While I appreciate the candor from both witnesses, I cannot conclude that their testimony laid the foundation for a strong recommendation in favor of the Company’s alternative methodology.



PPL attempted to justify its alternative methodology by arguing that the calculation was consistent with the tariff language.  It noted that the formula used a twelve month rolling average and used the one highest monthly maximum on-peak demand in each of twelve sequential twelve month periods all of which the Company claimed was consistent with the twelve month average required by the tariff.  Further, PPL asserted that the methodology was consistent with the Company testimony during the 1995 base rate case.  PPL pointed out that it actually performed this calculation, but did not implement the methodology because it was too difficult to apply.  The Company stressed that by intentionally discontinuing the alternative methodology, its customers received a benefit, i.e. PPL was able to enroll more customers in the interruptible load class.  PPL P.H.B. at 29-32.



I find these arguments unconvincing.  Initially and at the risk of some repetition, I note that the tariff did not call for a rolling average.  In addition, I note that the testimony in the base rate case is only relevant, if the tariff language is ambiguous.  Assuming (without deciding) that there was ambiguity, I view the testimony as an indicia that the Company knew the difference between a 12 month “rolling” average and simply a 12 month average.  The tariff said average, the testimony said rolling average and the alternative methodology said rolling average.
As a result, I cannot conclude that the alternative methodology is consistent with the tariff.  Because it is not consistent with the tariff, the answer to the question of whether the tariff is consistent with the testimony is not important.



I find the Company positions to be internally inconsistent.  On the one hand, PPL asserted that, if the methodology actually used by the Company was not acceptable, the Commission should adopt the alternative methodology because it resembled the testimony in the 1995 base rate case.  On the other hand, the Company undercut its own suggestion by explaining that PPL abandoned the alternative methodology (without implementing it) because it was too difficult to administer.  As a follow up PPL touted the benefit of rejecting the alternative methodology because rejection of the calculation allowed more customers to qualify for the interruptible class and stay below the 500 MW cap.  And yet, PPL criticized the CUC-PUSC methodology because it would have allowed too many interruptible customers to fit under the 500 MW cap.  Again, the Company’s own lukewarm endorsement of this methodology combined with its inconsistent positions makes it difficult to give a strong recommendation to the alternative PPL proposal.



In the final analysis, I agree with CUC-PUSC.  I find that the tariff language is not ambiguous and that CUC-PUSC’s interpretation comports with the plain meaning of the disputed phraseology.  Having concluded that there is no ambiguity, I also note that there is no reason to accept the explanations offered by the Company.  I hasten to add that, even if I were to have found that the terms were ambiguous, my analysis above demonstrated that the explanations offered by the PPL witnesses were not satisfactory.  I do agree with the Company’s assertion that the rules for tariff construction are similar to those for contract interpretation.  Consequently, the failure of the Company to properly express its intentions in the tariff must be construed against the Company.  The failure of PPL to properly implement the tariff language was a violation of the Public Utility Code.  66 Pa. Code §1303.

D.
EDI-3 BENEFITS


The second issue referred to this Commission by the Chester County Court reads, as follows:


(B)  Whether PPL was authorized by tariff and/or applicable law to offer customers the restoration of EDI-3 benefits in accordance with the customer’s original base year period if the customer agreed to discontinue service under the Optional Interruptible Provisions of LP-4 and LP-5?

Stipulation at 2. As a point of clarification, I note that EDI stands for Economic Development Initiatives Rider.  PPL State. No. 1, DAK-1 at 15.



The Complainants summarized their position, as follows:


Complainants and PPL now agree on this issue that where a customer returns from interruptible service, they are allowed to return to EDI with the same base year as before.  Complainants therefore request an order which emphatically agrees with this provision.  Further, in light of Mr. Kasper’s testimony that it would have been a mistake for PPL to have refused to reapply EDI with the original base year, Complainants request the Order include language memorializing that such refusals by PPL would have been a mistake.  (N.T. at 111). 

CUC-PUSC M.B. at 11.



This reversal of position for CUC-PUSC generated the following response from PPL:


Despite abandoning their interpretation which led to the Chester County Court’s referral of this issue, CUC-PUSC now seek an order that “emphatically agrees” with PPL Electric and provides that PPL Electric’s refusal to use a customer’s original base year would have been a “mistake.”  CUC-PUSC Br. at 11.  CUC-PUSC provide no explanation (nor did they provide any evidence) for why the Commission should now issue an order to address a hypothetical question as to which there is no disagreement between the parties.  Rather than adopt CUC-PUSC's requested order, the Commission should simply determine that CUC-PUSC failed to demonstrate any violation by PPL Electric of its tariff in connection with PPL Electric's restoration of EDI benefits to customers returning to firm service from interruptible service.

PPL R. B. at 6.  



While I think it is obvious that the parties do not quite fully agree on the resolution of this issue, I can safely find that I agree with both parties for the most part.  More specifically, what both of them seem too eager to skip over is the basic need to answer the Court’s question.  In short, the answer is, “Yes.”  I view the CUC-PUSC Main Brief as conceding that the PPL position was correct.  No further findings are needed to complete the resolution of the issue.

E.
IDI RIDER


The third issue referred to this Commission by the Chester County Court reads, as follows:


(C)  Under PPL’s Industrial Development Initiatives [IDI] Rider, if the customer’s usage during the twelve months ending December 31, 1991 was representative of the customer’s expected normal usage pattern during that time, was PPL authorized to use another base period in applying the Rider?

Stipulation at 2-3.



The disputed language in this tariff read as follows:


1.
Base Period – For customers entering the program on or after the effective date of this rider, the base period is the twelve months ended December 31, 1991.  If billing history is unavailable for the twelve months ended December 31, 1991, the base period will be the first full twelve months of billing.  If less than twelve months of billing history is available, the Company will determine a base period prior to application of the rider. If, in the opinion of the Company, usage during any billing month(s) of the base period is not representative of the customer’s expected normal usage pattern, the Company may change the base period Billing KW and kilowatt-hours to reflect normal usage.

Exh. C-11. Supplement No. 34, Pa. P.U.C. No. 200, Original Page No. 19D and PPL Exh. DAK-1 at 20 and Attachment 7 at 19D.  (Bolding added.)


1.
Parties’ Positions


a.
CUC-PUSC


In their Main Brief, CUC-PUSC argued that the tariff language needed careful analysis.  The Complainants noted that the language established the default base year as ending December 31, 1991.  CUC-PUSC continued that there were three exceptions to using the default base year:  First, in those instances where the twelve months of billing history prior to December 31, 1991, was not available, the language required using the first twelve months of billing.  Second, if twelve months of billing was not available, PPL had the discretion to determine the base period.  And third, if usage in any billing month in the base period was not representative of the customer’s normal pattern, then the Company had the discretion to change the data for the base period.  Complainants identified the third scenario as the subject of the dispute.  CUC‑PUSC M.B. at 12-13.  (The disputed language has been bolded in the quote above.)



CUC-PUSC conceded that PPL has some discretion to utilize a base year different from that ending December 31, 1991.  However, the Complainants pointed out that the tariff failed to define what kind of abnormal usage pattern during which twelve month time period would be sufficient to trigger the exercise of the Company’s discretion.  In this regard CUC‑PUSC considered the tariff to be ambiguous.  The Complainants contended that any lack of clarity should be construed against PPL because it drafted the language.  CUC-PUSC asserted that the language required the Company to use the twelve month period ending December 31, 1991 as the base period, unless that period was not representative of usage at that time.  CUC‑PUSC M.B. at 13-14.



In their Reply Brief, the Complainants pointed out that PPL misstated the issue in this part of the case.  CUC-PUSC disputed the concept that the Commission was required to determine whether the Company violated its tariff by using an improper base period for any specific customer.  The Complainants argued that the issue of unreasonable actions in determining the proper base years for customers was a jury issue.  CUC-PUSC rejected the PPL assertion that this issue required factual evidence on the record.  Instead, the Complainants explained that issue was one of legal interpretation only.  CUC-PUSC R.B. at 10-11.



b.
PPL


In its Post-Hearing Brief, PPL began by explaining that the IDI Rider was an incentive rate for existing and new industrial customers and designed to encourage economical development.  It was not available to interruptible customers.  In order to qualify the customer must agree to increase production or physically expand the plant.  The rate benefit was calculated based upon the difference between current usage and a Company selected base year.  PPL P-H B. at 34-35.



PPL claimed that the issue required the Commission to decide if the Company had violated its tariff by applying the wrong base period to particular customers.  PPL asserted that it had the discretion to choose a base period and that CUC-PUSC failed to produce evidence of any abuse of that discretion.  PPL P-H B. at 35.



The Company explained that it examined the customer’s most recent annual use and compared it to the 1991 billing period.  If the customer was not billed in 1991, PPL would review the first twelve months of bill, if it was available.  If PPL found any month(s) in the specified prior billing period which did not represent normal usage, the Company selected a different base period.  These determinations were made on an individual customer basis.  PPL argued that it would not select 1991 as a base period where the result would give the customer a discount for past production increases or plant expansions.  PPL P-H B. at 35-36.



The Company criticized CUC-PUSC for failing to produce evidence that PPL had abused its discretion in its administration of the tariff.  PPL explained that, once this issue was referred to the Commission, the Commission (not the Court) was the appropriate forum to litigate CUC-PUSC’s allegations of unreasonable conduct by the Company.  PPL urged the Commission to find that the Complainants failed to carry their burden of proof and to find that there were no violations of the tariff or Public Utility Code.  PPL P-H B. at 36-37.



In its Reply Brief, the Company repeated its description of the tariff as an incentive rate to encourage economic development in the service territory.  PPL rejected the CUC-PUSC position that the Company was required to use 1991 as the base period, unless 1991 was not representative of the customer’s usage in 1991.  PPL argued that the CUC‑PUSC position was inconsistent with the purpose of the tariff.  According to the Company, CUC‑PUSC’s suggested application would reward the industrial customers for historic, not future, plant expansions or increased productivity.  PPL explained that CUC‑PUSC failed to differentiate between the phrases “expected normal usage” (as used in the tariff) and “normal usage.”  The Company pointed out the word “expected” denominated a future pattern without expansion or increased productivity, rather a historic pattern.  PPL denied that there was a lack of clarity in the tariff language such that the language should be construed against the author.  In the alternative, if there was ambiguity, the Company asserted that its undisputed evidence provided sufficient clarification to discern the correct interpretation of the tariff.  PPL also criticized the Complainants for failure to identify any customer for which the Company used the wrong base period.  PPL R.B. at 13-15.


2.
Analysis


Having reviewed the Court’s question, the record and the briefs, I agree with the Complainants.  The answer to the question (quoted above) is, “No.”  I hasten to add that a careful reading of the disputed language revealed no ambiguity which required in depth analysis of the drafter’s intent.



I find it easier to understand the tariff if the reader looks at the tariff in steps.  The first step is to look at the first sentence of the tariff which read, as follows:

For customers entering the program on or after the effective date of this rider, the base period is the twelve months ended December 31, 1991.  

Exh. C-11. Supplement No. 34, Pa. P.U.C. No. 200, Original Page No. 19D and PPL Exh. DAK-1 at 20 and Attachment 7 at 19D.  I interpret this sentence as creating a “base period” for each industrial customer which was in business (and taking service from PPL) starting on or before January 1, 1991 and continued to be in business on or after the effective date of the rider.  This sentence identified the default base period for the existing customers.  In other words, the general base period was calendar year 1991.



There are two exceptions to this rule for general base period designation.  The first exception (and second step) is found in the second sentence of the tariff which read, as follows:

If billing history is unavailable for the twelve months ended December 31, 1991, the base period will be the first full twelve months of billing.  

Id.  I read the first exception as being designed to include those industrial customers which did not start operations until after January 1, 1991 and had twelve months of billing history.  For these customers, their “base period” was their first full twelve months of billing, eg. June 1, 1991 through May 31, 1992. This exception and the general base period customers included all industrial customers which had more than twelve months of billing history at the time they applied for service under the IDI Rider.



The second exception (and third step) is found in the third sentence of the tariff which read, as follows:

If less than twelve months of billing history is available, the Company will determine a base period prior to application of the rider.

Id.  I read the second exception as being designed to include those industrial customers which did not have twelve months of service from PPL at the time the customer requested service under this rider.  In this instance, the Company had the discretion to choose a “base period” for the customer.  The first three sentences taken together define the one, and only one, base period for each industrial customer.



The tariff language concluded with the fourth sentence (and final step) which is the subject of the dispute.  It read, as follows:

If, in the opinion of the Company, usage during any billing month(s) of the base period is not representative of the customer’s expected normal usage pattern, the Company may change the base period Billing KW and kilowatt-hours to reflect normal usage.

Id.  The last sentence does not deal with the subject of creating a new “base period” for the customer.  This sentence does not give PPL the right to create a base period for the customer.  It concerns the Company’s perception of the customer’s “expected normal usage pattern” in the already designated “base period.”    Instead, it gives the Company the right to tinker with the data in a given month or months of the existing base period.  This conclusion is easier to understand by breaking up the sentence, as follows:

If * * * usage during any billing month(s) of the base period is not representative of the customer’s expected normal usage pattern,
This portion of the sentence limited the review of the billing month(s) to the one and only base period.  Contrary to the Company position, this portion of the sentence was not referring to some future time period.  It referred to the usage expected in the base period.  The omitted phrase added some important meaning, as follows:

If, in the opinion of the Company, usage during any billing month(s) of the base period is not representative of the customer’s expected normal usage pattern,
I interpret this portion of the sentence to give PPL the opportunity to decide if each month of the base period met the Company’s expectations of the customer’s normal usage pattern.  The second half of the sentence gave PPL the limited right to make some changes only if the monthly data did not meet PPL’s concept of the expected normal usage pattern, as follows:

the Company may change the base period Billing KW and kilowatt-hours to reflect normal usage.
Again, this portion of the sentence does not allow the Company to select a new base period.   It does allow PPL to change the “Billing KW and kilowatt-hours” to the customer’s normal usage in the base period.  (I note that the Company has already agreed that its billing periods were on a monthly basis.  A discussion of that factor is contained in the 500 MW issue, above.)  



An example will demonstrate the correct operation of the tariff.  Assume there are two industrial customers which are served by the same electric substation.  Customer A has been in operation since 1981.  Customer A has a cyclical business pattern which builds to a peak energy usage in July and August and tapers to lower usage in December and January.  In addition, Customer A has exhibited a second pattern of increasing business annually and has steadily shown increasing energy usage as the years pass.  Customer B has been in operation since April 15, 1991.  Customer B has a flat energy usage pattern and has shown no increase in energy usage over the years.  



If both customers applied for the IDI Rider in 2001, the tariff defined their base periods, as follows:  According to the first sentence of the tariff, Customer A would have a base period which started January 1, 1991 and ended December 31, 1991, ie. calendar year 1991.  According to the second sentence of the tariff, Customer B would have a base period which started May 1, 1991 and ended April 30, 1992.  If severe weather damaged the common substation on June 1, 1991 and both customers were out of service for the period June 1 through June 15, 1991, the last sentence of the tariff would give PPL the right to adjust the usage data for the month of June 1991.  The adjustment to the base period would be allowed because an aberration occurred in June 1991 which distorted the base period data.  A proxy for the June 1991 data would be needed.  A reasonable solution for Customer A would be to select a number between the recorded usage for June 1990 and for June 1992.  A reasonable number for Customer B would be any usage recorded for any normal month in its billing history.  



The next logical question is whether the Company could reasonably justify rejecting all of the monthly data in the base period.  While it may be possible to conceive of such a scenario, the fact remains that the objective of the adjustment would still be limited to recreating the “expected normal usage pattern” in the base period.  



I note that PPL criticized the Complainants for failure to show that the Company abused its discretion in its administration of the tariff.  PPL P-H B. at 35-36.  It argued:

If PPL Electric determines that the electric use during any of the month(s) of these prior billing periods are not representative of the customer’s normal use, PPL Electric selects a different base period to reflect the customer’s normal use.  PPL Ex. DAK-1, at 20-21; Tr. 113-116 (Kasper).  

Id. at 36.  The argument is based on the testimony of Mr. Krall, a PPL witness, who described the Company’s implementation of the tariff, as follows:
Q.
How does PPL Electric apply this base period?

A.
If a customer requested to be billed under the IDI Rider, the customer’s most recent annual use would be examined to see if that use was materially different from the annual period ending December 31, 1991.  If a change was noted, then the base period would be chosen to reflect current conditions.  This is done because the IDI Rider was intended as an incentive to encourage future economic development in PPL Electric’s service area, not economic development that happened before the customer’s request to be placed on the IDI Rider.  Consistent with the forward-looking nature of IDI, PPL Electric’s tariff requires that an existing customer sign a contract agreeing to (1) increase production or (2) expand physical plant at the service location. 

Q.
Do you agree with Complainants’ interpretation of PPL Electric’s tariff?

A.
No.  The IDI tariff language places the determination of the proper base year within PPL Electric’s discretion by leaving the analysis of whether a customer’s usage is representative “in the opinion of the Company.”  Complainants are attempting to rewrite the tariff language to limit PPL Electric’s exercise of its reasonable judgment without any basis or showing that PPL Electric’s use of a revised base period was inappropriate.

PPL State. No. 1, PPL Exh. DAK-1 at 20.  (Emphasis added.)  See also, the testimony of Mr. Kasper.  Tr. 113-116.  My analysis of the disputed language led me to the conclusion that these witnesses misconstrued the tariff language.  At the risk of continued repetition, the last sentence of the tariff does not give the Company the discretion to choose a new base period.  While PPL is permitted to compare the base period usage to the customer’s most current usage, it is only an academic exercise because the tariff language limits the Company’s review essentially to determining whether the actual monthly data for the base period was reasonable for that time period.  



The Company’s attempt to claim the power to change the base period cannot be justified by the “Purpose” of the tariff, which stated:


This rider provides for an incentive rate billing option to existing and new industrial customers to encourage economic development in the Company’s service area.

PPL State. No. 1, Exh. DAK-1, Attachment No. 7 at Second Revised Page 19D.  Again, there is nothing in the language of the “Purpose” which gives PPL the authority to change the base period.  Nothing in the “Purpose” allows the Company to forgo giving credit to the customers for increased production and/or increased plant size which occurred after the end of the base period and before the customers applied for the IDI Rider service.  



The “Application Provisions” require the customers which apply for the service to agree to increase production or expand plant size.  Id.  However, the “Application Provisions” are also silent on the question of recognition of increased production or expanded plant size which occurred after the end of the base period and before the customers applied for the IDI Rider service.  And finally, those Provisions do not grant any power to PPL to substitute a new base period either.  Id.  



The witnesses may be correct that the intention was only to recognize increased production or increased plant size after the customers applied for the IDI Rider rate.  Unfortunately, the tariff was not written in that manner or approved by the Commission in that format.  Accordingly, based on the PPL witnesses’ testimony about how the Company administered the tariff and substituted new base periods for the customers which applied for the service, I find that PPL violated the terms of the tariff and the Public Utility Code.  66 Pa. C.S. §1303.  Section 1303 requires the Company to apply the tariff language as it is written, not as it would have liked it to be written.

F.
MARKET SUPPORT TO AFFILIATES


The fourth issue referred to this Commission by the Chester County Court reads, as follows:


(D)  Whether PPL was permitted to provide marketing support and customer account information to the joint venture of PP&L Spectrum, Inc. and Utilities Management Consultants, Inc., which marketing support and information was not made available to other utility consulting companies and businesses?

Stipulation at 3.


1.
Parties’ Positions


a.
CUC-PUSC


In its Main Brief, CUC-PUSC noted that Company employees testified that they obtained information in their regulated business which they used or shared with PPL’s non‑regulated marketing affiliate.  CUC‑PUSC explained that the employees would analyze data from the Company’s industrial customers on the regulated side and decide whether the customer had good potential for services marketed by Spectrum, the affiliate.  If the customer was a candidate, the employee would share the data with Spectrum.  CUC‑PUSC pointed to evidence which demonstrated that the employees knew these activities violated PPL’s policy.  CUC‑PUSC complained that the record reflected Company animosity towards the Complainants.  CUC‑PUSC asserted that these activities violated Sections 1304 and 1502 of the Public Utility Code.  The Complainants claimed that PPL discriminated against CUC‑PUSC and its customers.  CUC-PUSC M.B. at 14-16.



In its Reply Brief, the Complainants disputed the Company assertion that no customer information was released to an affiliate without having a customer release first.  CUC‑PUSC repeated its position that the Company employees testified that they identified the potential customers for the affiliates, met with the affiliates to formulate marketing strategy and then contacted the customers.  The Complainants characterized these activities as market support.  CUC‑PUSC repeated its positions that this conduct violated Sections 1304 and 1502 of the Public Utility Code and discriminated against the Complainants and their clients.  CUC‑PUSC R.B. at 11-12.



b.
PPL


In its Post-Hearing Brief, PPL explained that the allegations made by CUC‑PUSC related to a joint venture between PPL Spectrum (an unregulated affiliate) and Utility Management Consultants, Inc. (UMC) to provide audit services to help PPL customers obtain sales tax exemptions and tax credits.  The Company continued that Spectrum and UMC entered into a contract in December 1995, but did not market a program until April 1997.  The initial presentation to PPL account managers indicated that the account managers would be used to market the services.  PPL noted that the program was not implemented.  Instead PPL used a program which did not allow access to customer information without the customer’s release and limited the role of the account managers and billed time used by the account managers to market the joint venture to Spectrum.  When the joint venture contract was terminated, UMC sued Spectrum for failing to provide enough marketing support.  After arbitration, the case was resolved in Spectrum’s favor.  PPL P-H B. at 37-39.  The Company explained that its employees testified that they obtained customer releases before providing information to Spectrum which was consistent with PPL policies and which were facts CUC-PUSC did not dispute.  PPL P-H B. at 39-40.



The Company argued that CUC-PUSC had failed to satisfy their burden of proving that customer information was shared with the affiliate without a release.  PPL also argued that the Complainants failed to challenge the Company position that time spent marketing Spectrum services was billed to Spectrum.  The Company asserted that there was no evidence of discrimination against CUC-PUSC’s customers or anyone else.  PPL contended that there was not violation of the Public Utility Code.  PPL P-H B. at 40-41.



The Company concluded by arguing that its actions were not violative of the codes of conduct.  PPL explained that the Codes applied only to the relationship between the Company and energy generation suppliers (EGS).  The Company asserted that CUC-PUSC failed to carry their burden of proof.  PPL P-H B. at 41.



In its Reply Brief, PPL noted that the Complainants dropped their claim that the Company had violated any codes of conduct.  The Company repeated its positions 1) that Spectrum and UMC did not implement the first planned marketing program, 2) that any customer information given to Spectrum by PPL occurred after getting a customer release and 3) that PPL employees who worked on Spectrum marketing billed their time to Spectrum.  The Company claimed that, while CUC-PUSC emphasized testimony that showed it was violative of PPL policy to share customer information without a release, the Complainants ignored testimony that the Company employees complied with the policy.  With respect to the Complainants’ assertion that there was animosity towards them, PPL noted that the PPL witness specified that the concern about competition was not leveled specifically at CUC-PUSC, but rather in general.  The Company acknowledged that one employee did testify that the Complainants were competitors.  However, PPL continued that his concern about allowing competitors to attend customer meetings failed to rise to the level of “great animosity.”  The Company criticized CUC‑PUSC for failing to present any testimony that they or their clients were discriminated against by PPL.  PPL explained that the service provided by Spectrum was tax advice, not utility service, and was outside of the purview of the Public Utility Code.  PPL R.B. at 17-20.


2.
Analysis


Having reviewed the record, the briefs, the cases cited, the Public Utility Code and issue framed by the Court of Common Pleas, I concluded that the answer to the question is “No.”  I have also concluded that, to the extent that PPL used and continues to use its account managers or executives to identify potential business opportunities for services from its non‑regulated affiliates, the Company is violating Section 1502 of the Public Utility Code.
  

66 Pa. C.S. §1502.



In pertinent part, Section 1502 states:

   No public utility shall, as to service, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.

66 Pa. C.S. §1502.  The word “service” is broadly defined in the Public Utility Code, as follows:

   “Service.”
Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities,. . .  in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, . . . .

66 Pa. C.S. §102.



One key to this issue is to understand the duties of an account manager.  Mr. Anthony, a former PPL account manager, described his duties as, offering energy services, other technical services and information pertaining to electric rates to industrial customers, schools and hospitals.  He continued that his primary job was to insure that the customers were properly assigned to the correct rate based on usage patterns and costs.  Tr. 164‑167.  Mr. Pezon, another former PPL account manager, agreed with Mr. Anthony’s description of the job duties.  Tr. 214.  I interpret this testimony as demonstrating that the account managers knew all of the details of their customers’ electric usage and costs for business purposes.  Tr. 191, 193-194.  I regard this customer specific data as confidential to the customer and extremely valuable to energy consultants, like the Complainants and PPL’s affiliate, Spectrum.  I hasten to add, most importantly, that this data was available to the account managers in the regular course of the Company’s regulated business activities.  It was information that was gathered while the account managers were being paid from revenues from the PPL ratepayers.  Tr. 189-190, 203, 209-210.  (Although it is not clearly developed in the record, there was a point where the account managers began to charge their time to Spectrum cost accounts – and not the ratepayers.  Tr. 211.)



The next question is what did the account managers do with the information?  First, they were briefed in 1996 on the services offered by the affiliate, Spectrum.  Tr. 196-198, 243-245.  The purpose of the meeting was to discuss how to market and promote the sales tax service or audit product.  There were discussions about logistical matters, sharing the lead generation report and subjects relating to the marketing or sales campaign.  The meeting was an effort of educate the account managers about the services which could be provided by Spectrum and its non-affiliated partner, Utility Management Consultants, Inc. (UMC).  The meeting was 
led by representatives of PPL, Spectrum and UMC.  One of the rationales for the service was to increase revenues for the Company.  Another was to displace other utility consultants, like CUC‑PUSC.  Tr. 196-200.  Exh. C-12.



The marketing program conceived in 1996 (1996 Plan) anticipated that the account managers were expected to review the confidential customer data and (initially, without sharing that data with Spectrum) recommend to Spectrum the names of PPL customers who could potentially use Spectrum services.  Tr. 185, 187-187, 190-192, 201-202.  The managers would also contact Spectrum and discuss how to market Spectrum’s services before the customer contact was made.  In the process, the managers would reveal the customer’s name, tax exemption status and potential benefits for PPL, Spectrum and the customer.  Tr. 192-193.  Subsequently, the account managers would contact the customers to alert the customer to the opportunity for savings.  Tr. 192.  Customer data, including billing information, was forwarded to Spectrum after the customer signed a release.  Tr. 193, 200-201.  The account managers were to remain involved with the Spectrum audit process after the customer decided to use the Spectrum services.  Tr. 195, 205-206.  



Subsequent to the presentation on the record of the 1996 Plan by the Complainants, the Company witnesses explained that the 1996 plan was not put into operation.  Mr. Steckel, a former PPL employee and current Spectrum employee, testified that the 1996 meeting occurred while Spectrum and UMC were trying to decide how to market the service.  Tr. 245.  He explained that the 1996 presentation was not implemented, as follows:

Q.
Was the business strategy set forth in the May,’96 Power Point presentation actually implemented?

A.
No, it was not.

Q.
Why not?

A.
It was decided after review by our management, both PPL and Spectrum’s management and upon advice of our office of general counsel that the mechanism that was being proposed here was not a good idea, basically, and that some changes to the program should be made prior to implementation.

Q.
And specifically what changes?

A.
Well, there were three main changes.  The first was, it was recommended that the program not rely on any PP&L electric utility customer information as part of the marketing or sales process.

The second change was that the account manager’s role was to be limited to really an introduction to interested customers and kind of a customer relationship sort of role, and all the work and the sales and that sort of stuff was to be done by Spectrum and UMC personnel.

And the third was to make sure that the PP&L people involved were aware that they should be charging their time to cost collecting numbers that were billed to Spectrum to their efforts as provided under the services agreement that was in place between the affiliates.

Tr. 245-246.  Mr. Steckel also testified that Spectrum used a prospect list to identify customers using a database which it bought from Dun and Bradstreet.  Tr. 247.  According to Mr. Steckel, the modified sales plan (1997 Plan) was launched at a meeting with PPL account managers on April 1, 1997.  Tr. 243.  He continued that only after the customer signed an agreement for services from Spectrum was customer billing and usage data released to Spectrum upon specific written approval from the customer.  Tr. 248.  Upon cross-examination, he described the role of the account managers, as follows:

Q.
Do you know whether, between December of ’95 and March of ’97, PP&L regulated employees were providing the types of marketing support and so forth that Mr. Anthony testified occurred in his deposition or in this trial earlier today?

A.
That support was provided starting in April of 1997.

Q.
Did you hear Mr. Anthony’s testimony?

A.
Yes, I did.

Tr. 251-252.  Mr. Steckel finished his description of the 1997 Plan by testifying that, “Certain customers were added as prospects, okay, and identified as such by PP&L account reps.”  Tr. 259.



Having closely reviewed the evidence and compared it to the Public Utility Code (66 Pa. C.S. §1502), I find that both the 1996 Plan and the 1997 Plan violated Section 1502 of the Code.  The crucial flaw in both plans was the involvement of the account managers.  The statute, quoted above, prohibits providing  “unreasonable advantage” in “service” to any “corporation.”  The definition of “service,” also quoted above, is applicable in the broadest sense.  In this instance, the account managers have acquired confidential knowledge of their customers’ billing and usage data as part of their duties for the regulated Company.  After acquiring this information, they used it to benefit Spectrum and UMC (and no other energy consultants).  



Given the description of the account manager’s duties, the 1997 Plan crossed the line when Spectrum expected the managers to introduce the Spectrum employee to the targeted PPL customers.  I viewed this introduction as using the relationship established by the manager in his/her regulated duties as a springboard to add credibility to the unknown, non-regulated, affiliated Spectrum employee.  I find that this action is an unreasonable advantage granted to Spectrum (and UMC) that was not available to any other energy consultant, like CUC-PUSC.  It is no defense that the account managers charged their time to Spectrum when working on Spectrum projects because they were still using goodwill acquired as part of their regulated duties.



Mr. Steckel’s testimony demonstrated that the actual operation of the 1997 Plan contradicted his description of how the plan was intended to operate.  More specifically, he testified that the first change made to the 1996 Plan was “that the program not rely on any PP&L electric utility customer information as part of the marketing or sales process.”  Tr.  246 (quoted above).  However, he also testified on cross-examination that (starting in April 1997) the account managers supplemented the Dun and Bradstreet database by providing customers leads.  Tr. 251‑252 (quoted above) and 259.  It is no defense that the account managers charged their time to Spectrum when working on Spectrum projects because they were still using customer data acquired as part of their regulated duties.  Again, it was not simply the price of the account managers’ time which was at issue.  It was also the source of the knowledge they used in that time period.  



Indeed, there is a label which is applied to instances where knowledge (and/or goodwill) gained at the ratepayers’ expense is used to generate profit for a non-regulated affiliate.  It is “cross‑subsidization.”  Section 1502 makes cross-subsidization illegal.  66 Pa. C.S. §1502.



And finally, CUC-PUSC argued in its briefs that PPL discriminated against them and their clients and that there was “great animosity” towards the Complainants.  While there is some truth to these allegations, there is not as much as CUC-PUSC would have me and the Commission believe.  First, I note that CUC-PUSC provided no record citations to support the allegation that PPL had discriminated against their clients.  I found nothing in my examination of the record to support the allegation either.  



With respect to the allegation that the Company sought to discriminate against the Complainants, I found that there was some evidence to support this concept – some general and some specific.  As noted above, part of the 1996 Plan included an objective which was to displace other energy consultants (which would have included the Complainants).  Mr. Steckel testified that the 1996 Plan was not implemented.  Instead, the 1996 Plan was modified and implemented as the 1997 Plan.  Mr. Steckel’s description of the changes to the 1996 Plan (quoted above) did not include the removal of the objective to displace other consultants.  I regard that objective as general evidence of discrimination against CUC-PUSC and others like them.



The most specific evidence of discrimination and animosity against the Complainants came from Mr. Pezon, another former PPL account manager.  He admitted that he had authored an e-mail which counseled against allowing the Complainants (who had contractual relationships with some of PPL’s customers) to attend PPL/customer meetings about PPL tariffs.  His comments undoubtedly evidenced some hostility towards the Complainants and a protective attitude towards PPL and its customers.  He considered the Complainants to be competitors and obviously did not like or trust them.  Tr. 214-225 and Exh. C-15.  I do not particularly agree that this evidence – general and specific, collectively – rises to the level of “great” animosity.  However, I do find that there is sufficient evidence to conclude that PPL and its employees harbored some animosity towards and discriminated against the Complainants.

G.
TWELVE MONTH CONTRACT


The last issue referred to this Commission by the Chester County Court reads, as follows:


(E)  Where the language of PPL’s LP-5 tariff states that interruptible service contracts are to be for a period of one year, may PPL and a customer privately agree to limit the term of the interruptible service contract to 6 months?

Stipulation at 3.  The parties agree that the tariff specified that the contract period would be “Not less than one year.”  PPL State. No. 1, DAK-1 at 21 and Attachment 8 at Page No. 30D.


1.
Parties’ Positions


a.
CUC-PUSC


In its Main Brief, CUC-PUSC argued that the tariff specified that all contracts for service pursuant to Rate LP-5 were to be for a minimum one year period.  CUC-PUSC noted that the Public Utility Code (66 Pa. C.S. §1303) required PPL to adhere to the one year minimum as set forth in the tariff.  Complainants concluded that the Company failed to present any justification for departing from the tariff requirements.  CUC-PUSC M.B. at 16-18.



In its Reply Brief, Complainants disagreed with the PPL assertion that after a one year contract was signed by the Company and a customer that the parties could reduce the one year term.  CUC-PUSC noted that the tariff and the Public Utility Code were restrictions which applied to the contract.  The Complainants acknowledged that PPL was required to give its customers the best rate possible by the Public Utility Code, but denied that the statutory provision permitted the Company to ignore the one year minimum tariff restriction.  CUC-PUSC contested that PPL suggestion that it had granted the customer a legal preference.  CUC-PUSC R.B. at 12-14.



b.
PPL


In its Post-Hearing Brief, PPL explained that it had entered into a one year contract with an LP-5 customer and, after six months, the customer and the Company mutually decided to terminate the contract.  The Company admitted that the tariff specified that it required a one year minimum contract with the customer.  PPL continued that the purpose of the one year term was to protect the Company and its firm service customers from price shopping customers which tried to use cheaper interruptible rates during times when interruptions were unlikely and would avoid the risks of interruption by switching to firm service during riskier peak times.  In this instance, six months after entering into the contract, the customer determined that interruptible service was not compatible with its operations and requested a change.  The Company concluded that the customer was not trying to “game” the system.  Because both PPL and the customer would gain from returning to firm service and because the customer had already used the service through the riskier peak season, the parties mutually agreed to terminate the service.  PPL P-H B. at 41-43.


The Company asserted that the tariff required the parties to enter into a one year contract and that nothing in the tariff or Public Utility Code prevented the parties from mutually agreeing to terminate the contract.  PPL argued that it had the duty to ensure that its customers received the proper rate for the energy service for which they qualified and did so.  The Company contended that it did not make sense to restrict its ability to mutually terminate a service which had the potential to be detrimental to the customer’s operations and would allow other customers to apply for interruptible service without exceeding the 500 MW cap.  PPL claimed that its actions did not constitute an unreasonable preference because the customer was going from a lower rate to a higher one to avoid jeopardizing its operations.  The Company also explained that the customer would not have been able to switch to the interruptible rate without the Company’s cooperation in allowing the customer to terminate a prior firm service contract.  PPL continued that the Complainants would not have been able to realize any revenue without the customer being allowed to switch to the interruptible rate.  PPL concluded by complaining that a third-party competitor should not be able to keep a customer on a rate which was detrimental to the customer – particularly when the competitor would benefit from the split savings with the customer.  PPL P-H B. at 43-45.



In its Reply Brief, the Company noted that the Complainants failed to dispute the facts establishing 1) that the customer requested termination of the interruptible service because the rate was inconsistent with the customer’s operations, 2) that the customer returned to a higher tariffed rate and 3) that the loss of the customer’s interruptible load would permit other customers to subscribe to the interruptible service.  PPL repeated its position that nothing in the tariff prevented it from terminating its one year contract with the customer before the year was completed at the customer’s request because the rate was improper for the customer and benefited the Company and other customers.  It repeated its contention that there was no unreasonable preference granted.  The Company emphasized that there was no preference where the customer was moved from a lower rate to a higher one.  PPL R.B. at 16-17.


2.
Analysis


Having reviewed the record, the briefs, the Public Utility Code and the pertinent case law, I agree with CUC-PUSC.  Accordingly, the answer to the stipulated question referred by the Court to this Commission is, “No.”  More specifically, where the language of PPL’s LP‑5 tariff states that interruptible service contracts were to be for a one year period, the Company and a customer cannot privately agree to limit the term of the interruptible service contract to six months.



The problem with the Company’s position is that it is contrary to the Public Utility Code and long established case law.  Section 1303 of the Public Utility Code simply does not permit PPL to deviate from its approved tariff language.  66 Pa. C.S. §1303.  The parties 
agree that the tariff required the contract period to be, “Not less than one year.”  PPL State. No. 1, DAK-1 at 21 and Attachment 8 at Page No. 30D.  Again, Mr. Krall, the PPL witness, explained the purpose of this requirement, as follows:

Q.
What is the purpose of the tariff language pertaining to the interruptible service and one year contracts?

A.
PPL Electric is a member of the PJM pool.  PJM experiences its peak demand in the summer months.  During the summer and winter months interruptions are more likely.  The one year term is designed to protect PPL Electric and its firm service customers from a customer who would like to obtain the benefits of reduced rates under interruptible service during certain months, when interruptions are less likely, without incurring the risks of interruption that are substantially greater in the peak summer or winter months.  A one year contract for interruptible service between PPL Electric and the customer ensures that all interruptible service customers equally share in the risks and benefits of interruptible service, throughout the year.
PPL State. No. 1, DAK-1 at 21-22.  (Underlining added.)  The Company correctly implemented the tariff by moving one of its industrial customers to an interruptible rate upon the customer’s request and entering into a one year contract for the service.  Unfortunately, after six months on interruptible service the customer changed its mind and requested that it be returned to more costly firm service.  Mr. Krall described the Company’s and customer’s actions, as follows:

Q.
Did PPL Electric ever agree to allow a customer on interruptible service to leave interruptible service after less than twelve months?

A.
Yes, on one occasion, when a customer, A&E Products, concluded that interruptible service was inconsistent with its operations and asked to return to firm service.   As the PPL Electric account manager for this customer wrote at the time, the interruptible provisions did not match the operating characteristics of that customer.  See Letter to Stephen J. Pavlick from Robert T. Homa, dated August 23, 1995 (Attachment 9).

Q.
Why did PPL Electric and the customer mutually agree to an early termination of the contract for interruptible service?

A.
On this occasion, it was clear that both PPL Electric and the customer would benefit by the customer returning to firm service.  The customer was not seeking to “game” the interruptible rates for its own advantage.  Indeed, its election to return to firm service would result in its paying higher rates to PPL Electric. Therefore, at the customer’s request, PPL Electric and the customer mutually agreed to terminate the interruptible service contract.
Id. at 22.  (Underlining added.)  I began my analysis by noting that these companies include a sophisticated electric service company and an industrial customer which sought interruptible service.  I believe that the customer knew or should have known that the price of interruptible service was less than firm service, that the service offered the risk of being interrupted and that the service required a one year minimum commitment.  Mr. Krall’s testimony made it clear that the Company knew what the tariff said and the purpose of the one year commitment.  



While I can understand why PPL would be willing to move a customer from a lower rate to a higher one and how that would be beneficial to the Company, the record does not support the Company’s reasoning nor is it relevant.  Note that Mr. Krall specified that PPL and the customer “mutually agreed” to terminate the interruptible contract.  Id. at 22.  In other words, the customer and the Company entered into a new contract which ended the interruptible service contract prematurely and entered into a new one for firm service.  The Superior Court many years ago determined that a utility could not enter into a contract which varied its tariff rate.  Scranton Electric Co. v. School Dist. Of Borough Of Avoca, 155 Pa. Superior Ct. 270, 37 A.2d 725 (1944).  Accordingly, I find that, when PPL entered into the second agreement to prematurely end the interruptible service contract before the expiration of the one year time period, the Company violated the mandate of its own tariff.  In short, there were no reasons which permitted this change.  Given that Mr. Krall’s testimony established that PPL had two usage peaks per year (one in winter and one in summer), the customer had in fact received the benefit of the lower rate during one of the peak seasons and avoided the risk of interruption of the other.  This conduct was exactly the outcome which the “purpose” of the tariff sought to avoid.



I hasten to add that there were some legal flaws in Mr. Krall’s testimony which undermined his conclusions that the customer was not “gaming” the system.  His conclusion that the customer “concluded that interruptible service was inconsistent with its operations and asked to return to firm service” was hearsay at best and double hearsay at worst.  There is no evidence that the customer actually told Mr. Krall this conclusion (single hearsay), or, more likely, told a PPL account manager who told Mr. Krall (double hearsay).  Even so, hearsay may be admitted into the record if there is no objection (and there was none).  However, hearsay which is admitted cannot be used as a basis for a finding without corroboration by non-hearsay evidence.  Anderson v. Department of Public Welfare, 79 Pa. Cmwlth. Ct. 182, 468 A.2d 1167 (1983); Application of Carmen G. Henderson, A‑00110088 (Opinion and Order adopted December 15, 1993, entered January 3, 1994) at 24.  The letter offered as Attachment 9 to Krall’s prepared testimony does not provide the corroboration needed.  PPL State. No. 1, DAK-1, Attachment 9.  It is also hearsay because Mr. Krall did not prepare it, nor was it authenticated as having been prepared by one of his staff.  In fact, it was a letter from a PPL account manager to the customer.  While the letter did speak to the idea that interruptible power was not compatible with the customer’s operations, it is not repeating the conclusion of the customer, but rather that of the account manager.  Under these circumstances, I cannot conclude that the letter supports the customer’s desires or reasoning.  



The final piece of evidence which concerned the customer’s desire to terminate the interruptible service contract was the testimony of Mr. Kasper, another PPL witness.  Unfortunately, his testimony that the customer came to the Company and requested a transfer to firm service was hearsay, or more likely double hearsay.  He did not testify that the customer made the request directly to him which would have been simple hearsay.  He gave me the impression that he was repeating a recollection that was presented to him by another PPL employee which would have made the testimony double hearsay.  Again, his testimony was still hearsay which cannot be used to corroborate the hearsay produced by Mr. Krall.



The Company produced one final defense which requires further comment.  In its Post-Hearing Brief, PPL argued that allowing the customer to end interruptible service six months short of the one year minimum contract was a reasonable preference.  PPL P-H B. at 44.  While I note that PPL offered reasons for allowing the customer to prematurely end the service, the existence of those reasons (which I have uniformly rejected above), does not render the action of mutually agreeing to end the service a reasonable preference within the meaning of the statute.  Indeed, the testimony of Mr. Krall which explained the purpose of the one year minimum undercuts the Company’s argument.  More specifically, Mr. Krall’s testimony established that the entire class of interruptible customers was required to enter into one year service agreements and that for one of that class, the Company made an exception and allowed it to leave in less than one year.  To my way of thinking, allowing one exception is the epitome of granting an unreasonable preference to the customer, as well as discriminating against the remaining class members.  66 Pa. C.S. §1304.



In summary I find that PPL violated the Public Utility Code and its own tariff by mutually agreeing with its customer to move the customer to firm service from interruptible service before the expiration of the one year minimum term.  Accordingly, I find that the answer to the Court’s question is “No.”

III.
ORDER


NOW THEREFORE,



IT IS ORDERED:



1.
That under PPL Electric Utilities Corporation’s interruptible rates, PPL was required to calculate the 500 MW cap as the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power, and was not permitted to utilize the total of each customer’s maximum monthly demand during the previous twelve month period less the customer’s contract Firm Power.



2.
That PPL Electric Utilities Corporation, if it has not already done so, shall cease and desist from further violations of Section 1303 of the Public Utility Code in its calculation of the 500 MW cap for its interruptible customers and shall henceforth calculate the twelve month average for each customer in conformity with the directives contained in the Initial Decision.



3.
That PPL Electric Utilities Corporation shall continue to offer customers, as authorized by tariff and/or applicable law, the restoration of Economic Development Initiatives Rider-3 benefits in accordance with the customers’ original base year period if the customers agreed to discontinue service under the Optional Interruptible Provisions of LP-4 and LP-5.



4.
That under PPL Electric Utilities Corporation’s Industrial Development Initiatives Rider, if the customer’s usage during the twelve months ending December 31, 1991 was representative of the customer’s expected normal usage pattern during that time, PPL was not authorized to use another base period in applying the Rider.



5.
That PPL Electric Utilities Corporation, if it has not already done so, shall cease and desist from further violations of Section 1303 of the Public Utility Code with respect to its attempts to select a new base period for any Industrial Development Initiatives Rider customer whose twelve month base period was identified in accordance with directives and definitions set forth in the Initial Decision.



6.
That PPL Electric Utilities Corporation was not permitted to provide marketing support and customer account information to the joint venture of PP&L Spectrum, Inc. and Utilities Management Consultants, Inc., which marketing support and information was not made available to other utility consulting companies and businesses.



7.
That PPL Electric Utilities Corporation, if it has not already done so, shall cease and desist from further violations of Section 1502 of the Public Utility Code by using and continuing to use the knowledge and goodwill gained in the regulated duties of its key account managers to cross‑subsidize and benefit PPL’s non-regulated affiliates.



8.
That the language of PPL Electric Utilities Corporation’s LP-5 tariff states that interruptible service contracts are to be for a period of one year and precludes PPL and a customer from privately agreeing to limit the term of the interruptible service contract to six months.



9.
That PPL Electric Utilities Corporation, if it has not already done so, shall cease and desist from further violations of Section 1304 of the Public Utility Code by refusing to enter any agreement which has the effect of reducing the required one year period for interruptible service contracts under its LP-5 tariff.



10.
That the Complaint of Commercial Utility Consultants and Public Utility Service Corporation v. PPL Electric Utilities Corporation at Docket No. C-20027172 is hereby sustained, and the record closed.



11.
That the primary jurisdiction of the Public Utility Commission is hereby relinquished.



12.
That, after the Secretary shall certify a copy of the Commission’s final order to the Prothonotary of the Court of Common Pleas of Chester County, the parties shall take appropriate action to request an Administrative Conference with the Court.

DATED:
June 16 , 2004


















Louis G. Cocheres









Administrative Law Judge
�		The following procedural history was taken from the Post-Hearing Brief of PPL Electric Utilities Corporation with some editing from the undersigned.


� 		The individuals called by CUC-PUSC on cross-examination were Oliver G. Kasper (PPL), John Murray (PPL), Charles Anthony (PPL Bruner Island LLC, formerly an account manager at PPL), and Ronald Pezon (PPL).  PPL called John Steckel (PPL Spectrum), Edward Kushma (PPL), and Douglas Krall (PPL) in its responsive case.  The written testimony of Messrs. Steckel, Kushma, and Krall was admitted as PPL Exhs. JRS-1, EAK-1, and DAK-1, respectively.


� 		I have rejected the Complainants’ argument that PPL’s conduct violated Section 1304 of the Public Utility Code; 66 Pa. C.S. §1304.  Section 1304 concerns “rates”.  This issue concerns “services” which is within the purview of Section 1502.
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