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Telecommunications Act of 1996 
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is a Joint Petition filed by The United Telephone Company of Pennsylvania d/b/a Sprint (Sprint) and dPi Teleconnect, LLC (dPi) requesting approval of a Master Interconnection, Collocation, and Resale Agreement (Agreement)  The Agreement was filed pursuant to the Telecommunications Act of 1996, Pub. L. No. 104‑104, 110 Stat. 56 (codified as amended in scattered sections of Title 47, United States Code) (TA‑96), including 47 U.S.C. §§ 251, 252, and 271, and the Commission’s Orders in In Re: Implementation of the Telecommunications Act of 1996, Docket No. M‑00960799 (Order entered on June 3, 1996; Order on Reconsideration entered on September 9, 1996).  Proposed Modifications to the review of Interconnection Agreements (Order entered on May 3, 2004).  (Implementation Orders).  
History of the Proceeding


On May 4, 2004, Sprint and dPi filed the instant Joint Petition, seeking approval of the Agreement that would provide for the inter​connection of the two companies’ networks and make available to dPi access to unbundled network elements (UNEs), wholesale telecommunications services, ancillary services, as well as the resale of tariffed services offered by Sprint.



The Agreement provides that the “Effective Date” is November 15, 2003, and that it will continue for a period of two years until November 14, 2005 unless earlier terminated in accordance with Section 5 of the Agreement. (Agreement at 15). 



The Commission published notice of the Joint Petition and the Agreement in the Pennsylvania Bulletin on May 15, 2004, advising that any interested parties could file comments within ten days.  No comments have been filed.  DPi was granted a certificate of public convenience on October 4, 2002, at Docket No. A-310804, to provide services as a facilities based Competitive Local Exchange Carrier. 

A.
Standard of Review


The Commission's standard of review of a negotiated interconnection agreement is set forth in Section 252(e)(2) of TA‑96, 47 U.S.C. § 252(e)(2).  Sec​tion 252(e)(2) provides in pertinent part that:

(2)
Grounds for rejection.  The state commission may only reject – 

(A)
an agreement (or any portion thereof) adopted by negotiation under subsection (a) if it finds that –

(i)
the agreement (or portion thereof) discriminates against a telecom​munications carrier not a party to the agreement; or 

(ii)
the implementation of such agreement or portion is not consistent with the public interest, convenience, and necessity. . .

With these criteria in mind, we will review the Agreement submitted by Sprint and 
dPi.
B.
Timeliness of Filing


The Agreement between Sprint and dPi became effective on November 15, 2003.  A period of approximately seven months elapsed from the time the Agreement was executed until it was submitted to the Commission for review.  Neither TA‑96 nor the Federal Communications Commission (FCC) rules interpreting TA‑96 provide for the specific time in which the negotiated agreement is to be filed with the state commission.  However, we have addressed our expectations regarding the proper time considerations to 
be observed with regard to negotiated agreements.  (See Implementation Order, June 3, 1996 Order, slip op., p. 33).
  



We remind the Parties that failure to comply with our Implementation Orders, as well as this Order, could subject the Parties to civil penalties for violations pursuant to Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301.

C.
Summary of Terms


The key provisions of the Agreement, as summarized by the Parties in the Joint Petition, are:  

1.
Resale Discounts:



A resale discount of 15.26% will apply in instances where dPi provides its own Operator/Directory Assistance Service and a resale discount of 10.87% will apply in instances where Sprint provides Operator/Directory Assistance Service to dPi.

2.
Reciprocal Compensation

· End Office per minute of use


$0.003511

· Tandem Switching per minute of use

$0.003213

· Shared Transport per minute of use

$0.002131

· ISP-Bound Traffic



Bill and Keep

3.
Local Switching



The following rates will apply for Unbundled Local Switching:




Local Switching


Recurring Charge



     Unbundled Switch Ports

                                      POTS (R1, B1)



$2.70








     Key System



$2.70




     CENTREX



$2.70




     Pay Station



$2.70

                                      ISDN-BRI



          $16.36




     PRI-ISDN One Way


$304.96




     PRI-ISDN Two Way


$504.99

4.
911



The following rates will apply for services associated with 911:  



911 Service


Recurring Charge
Non-Recurring Charge


911 Tandem Port

      $18.74


$119.84



Street Index Guide

      



      -- 




Monthly

      $41.00

In addition to the rates summarized above, Table 1 of the Agreement also includes, or references, the agreed-upon rates for: service order/installation repairs, NIDS, loops, line sharing, dedicated transport, multiplexing, unbundled dark fiber, unbundled network elements, and operator services (toll, local, and Directory Assistance).



Sprint and dPi aver that the Agreement complies with the criteria identified in the TA‑96 at 47 U.S.C. §252(e)(2)(A) quoted above, pursuant to which we must determine whether to accept or reject the Agreement.  The Parties assert that the Agreement is not discriminatory and that the interconnection arrangements contained in the Agreement are available to any other local exchange carrier certified to operate in Pennsylvania.  Furthermore, the Parties note that other carriers are not bound by the terms of the Agreement and are free to negotiate independently with Sprint pursuant to Section 252 of the TA‑96.  

D.
Disposition


We determine that the Agreement complies with the criteria identified in TA‑96 at 47 U.S.C. § 252(e)(2)(A) quoted above, pursuant to which we must determine whether to accept or reject the Agreement.  We further determine that the Agreement is not discriminatory and that the interconnection arrangements contained in the Agreement are available to any other telecommunications carrier under § 252(e) of TA‑96.  Further​more, we note that other carriers are not bound by the terms of the Agreement and are free to pursue their own negotiated arrangements with Sprint.  



We find that the Agreement is an important step towards allowing dPi to compete with Sprint as a local telephone service carrier for both residential and business customers, which is what TA‑96 contemplated and the Pennsylvania General Assembly envisioned when it enacted Section 3009(a) of the Public Utility Code, 66 Pa. C.S. § 3009(a), and that, therefore, the Agreement protects the public interest, convenience, and necessity.
  



Having reviewed the Agreement, we shall approve it, finding that it satisfies the two-pronged criteria of Section 252(e) of TA‑96.  We shall minimize the potential for 

discrimination against other carriers not a party to the Agreement by providing here that our conditional approval of this Agreement shall not serve as precedent for agreements to be negotiated or arbitrated by other parties.  This is consistent with our policy of encouraging settlements.  (52 Pa. Code § 5.231; see also, 52 Pa. Code § 69.401, et seq., relating to settlement guidelines, and our Statement of Policy relating to the Alternative Dispute Resolution Process, 52 Pa. Code § 69.391, et seq.).  We note that in approving these privately negotiated agreements, including any provisions limiting unbundled access to Sprint’s network, we express no opinion regarding the enforceability of our independent state authority preserved by 47 USC. § 251(d)(3) and any other applicable law.  



 On the basis of the foregoing, we find that the instant Agreement does not discriminate against a telecommunications carrier not a party to the negotiations.  In this context, we will not require Sprint or dPi to embody the terms of the Agreement in a filed tariff.  However, consistent with our May 3, 2004 Order at Docket No. M‑00960799, we do require that the incumbent local exchange carrier file a jointly signed, true and correct copy of the interconnection agreement with the Commission, within thirty days after the date that the interconnection agreement is signed for retention in the Commission’s official files so that it is available to the public for inspection and copying consistent with the procedures related to public access to documents.  



We also require that the incumbent local exchange carrier file an electronic, true and correct copy of the Interconnection Agreement in “.pdf format” for inclusion on the Commission’s website.  



With regard to the public interest element of this matter, we note that no negotiated interconnection agreement may affect those obligations of the telecommu​nications company in the areas of protection of public safety and welfare, service quality, and the rights of consumers.  (See, e.g., Section 253(b)).  This is consistent with TA‑96 wherein service quality and standards, i.e., universal service, 911, Enhanced 911, and Telecommunications Relay Service, are inherent obligations of the local exchange company, and continue unaffected by a negotiated agreement.  We have reviewed the Agreement’s terms relating to 911 and E911 service.  We conclude that the Agreement’s terms relating to 911 and E911 services are consistent with the public interest.  

Conclusion


Based on the foregoing and pursuant to Section 252 of TA‑96, supra, and our Implementation Orders, we will approve the Interconnection Agreement between Sprint and dPi filed on May 4, 2004; THEREFORE,


IT IS ORDERED:  


1.
That the Joint Petition of The United Telephone Company of Pennsylvania Inc. d/b/a Sprint and dPi Teleconnect LLC seeking approval of a Master Interconnection, Collocation and Resale Agree​ment filed on May 4, 2004, pursuant to the Telecommunications Act of 1996, and the Commission’s Orders in In Re: Implementation of the Tele​communications Act of 1996, Docket No. M‑00960799 (Order entered on June 3, 1996; Order on reconsideration entered on September 9, 1996) is granted, consistent with this Opinion and Order.  



2.
That approval of the Master Interconnection, Collocation, and Resale Agreement shall not serve as binding precedent for negotiated or arbitrated agreements between non-parties to the instant agreement.  



3.
That The United Telephone Company of Pennsylvania d/b/a Sprint shall file an electronic copy of the Master Interconnection, Collocation, and Resale Agreement, in “.pdf format”, with this Commission within thirty (30) days of the date of entry of this Opinion and Order for inclusion on the Commission’s website.  



4.
That, within thirty (30) days of the date of entry of this Opinion and Order, The United Telephone Company of Pennsylvania d/b/a Sprint shall notify the Commission as to whether the Master Interconnection, Collocation, and Resale Agreement filed on May 4, 2004, is a signed, true and correct copy.  If the Interconnection Agreement filed on May 4, 2004, is not a signed, true and correct copy, The United Telephone Company of Pennsylvania d/b/a Sprint is further directed to file a signed, true and correct copy of the Interconnection Agreement with this Commission within thirty (30) days of the date of entry of this Opinion and Order.

BY THE COMMISSION,
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  July 8, 2004
ORDER ENTERED:  July 9, 2004
	�	“The Act [TA-96] does not give any express guidance as to when agreements must be filed with the state commission.  However, since the period for negotiations concludes on day 160, we conclude that an executed, negotiated inter�connection agreement accompanied by a joint petition for adoption of the agreement shall be filed no later than thirty (30) days following the close of the negotiations phase or by day 190 following the request for interconnection.”  (Id.).  





	�	It is noted that regardless of the types of services covered by this Inter�connection Agreement, it would be a violation of the Public Utility Code if the Applicant began offering services or assessing surcharges to end users which it has not been authorized to provide and for which tariffs have not been authorized.  
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