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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is the Petition of the Philadelphia Gas Works (PGW) to Establish a Cash Receipts Reconciliation Clause, docketed at No. P-00040290 (Petition). 
History of the Proceeding



On March 4, 2004, PGW filed the Petition before us seeking to establish a Cash Receipts Reconciliation Clause (CRRC).  PGW proposed to file the CRRC on an annual basis as a companion to its Gas Cost Rate (GCR) filing.  The CRRC is designed to collect increases in PGW’s uncollectible expense above the projected amount contained in PGW’s last base-rate case.




On March 15, 2004, Administrative Law Judge (ALJ) Charles E. Rainey, Jr. conducted a Prehearing Conference, at which the following parties were present; PGW; the Commission’s Office of Trial Staff (OTS); the Office of Consumer Advocate (OCA); the Office of Small Business Advocate (OSBA); the Action Alliance et al, which is composed of the Action Alliance of Community Organization for Reform Now, the Tenants Action Group, and the Consumer Education and Protective Association (Action Alliance, et al); and the Philadelphia Industrial and Commercial Gas Users Group (PICGUG).  PICGUG’s Petition to Intervene was granted at the Prehearing Conference.  ALJ Rainey granted a Motion by PGW to consolidate the CRRC Petition with its most recent GCR filing at Docket No. R-00049157 for purposes of hearing and disposition.  Pre-filed written testimony was submitted by PGW, the OTS, the OCA and the OSBA.


On April 14, 2004, a Petition to Intervene was filed by State Senator Vincent J. Fumo, Philadelphia City Council President Anna C. Verna, and Philadelphia City Council Members, James F. Kenney, Frank DiCicco, Michael A. Nutter, David Cohen, Joan L. Krajewski, and Juan Ramos (collectively referred to as the Philadelphia Public Officials).  Also on April 14, 2004, the Philadelphia Housing Authority (PHA) filed a Petition to Intervene.  The Petitions of the Philadelphia Public Officials and PHA were granted by Order dated May 4, 2004.


On April 20, 2004, and May 14, 2004, Petitions to Intervene were filed by Philadelphia District Attorney Lynne Abraham and State Senators Michael J. Stack and Anthony H. Williams, respectively.
  Those Petitions were granted by Orders dated May 4, 2004, and May 20, 2004, respectively.  On May 20, 2004, Administrative Law Judge Rainey granted the parties’ request to bifurcate the procedural schedule for the GCR filing and the Petition.


Over 150 PGW customers filed Formal Complaints in this proceeding.  The following customers requested active party status: William Kitsch, Barbara Greening, and Adrienne Glenn.  Hundreds of consumers filed Comments and more than 5,000 individuals signed petitions opposing any increase in rates.


Four Public Input hearings were held in Philadelphia on May 5, 6, and 20, 2004.  A total of 101 witnesses presented 562 transcript pages of testimony regarding the CRRC proposal.  Among those presenting testimony were State Senators Michael A. Stack, Anthony Hardy Williams, and Allison Y. Schwartz; State Representatives George Kenney, Jr., Angel Cruz, Dwight Evans, Babette Josephs, Alan Butkovitz and Mark Cohen, Philadelphia City Councilman Brian O’Neill, Patricia Kozlowski, legislative aid to City Councilwoman Joan Krajewski, and Lance Haver, Director of the Mayor of Philadelphia’s Office of Consumer Affairs.  The Philadelphia Public Officials were represented by counsel. 


An evidentiary hearing was held in Philadelphia on May 11, 2004.  PGW, the OTS, the OCA, the OSBA, the Action Alliance, et al., the Philadelphia Public Officials, PICGUG, and PHA participated at the evidentiary hearing.  Also, PGW moved for the admission of William K. Mosca, Jr. Esquire pro hac vice at the evidentiary hearing.  The Motion was granted.


By Order entered June 2, 2004, we directed ALJ Rainey to issue an order certifying the record only with regard to the CRRC Petition in time for consideration at our July 8, 2004 Public Meeting.  On June 14, 2004, briefs were submitted by the following parties: PGW, the OTS, the OCA, the OSBA, PICGUG, the Action Alliance, et al., the Philadelphia Public Officials and PHA.  On June 22, 2004, PGW, the OTS, the OCA, and the OSBA filed Reply Briefs.
Background
A. History of PUC Jurisdiction Over PGW


Prior to the passage of the Natural Gas Choice and Competition Act, PGW’s rates, terms and conditions of service, were exempt from the jurisdiction, regulation and control of this Commission.  Instead, PGW was regulated by the Philadelphia Gas Commission (Gas Commission), a local agency of the City of Philadelphia (the City) which is provided for by the Philadelphia Home Rule Charter §§3-100, 3-909 and 5-902, 351 Pa. Code §§3.3‑100, 3.3-909 and 5.5-902.  Specifically in Section 2212(b) of the Public Utility Code (Code) at 66 Pa. C.S. § 2212(b), the Commission assumed jurisdiction over the operations of PGW on July 1, 2000.  


Since the assets of PGW belong to the City for the purpose of providing natural gas service to subscribers in the City, the operation and management of PGW is delegated to the Philadelphia Facilities Management Corporation (PFMC), under the terms of a 1972 contract, between the Gas Commission and PFMC pursuant to the Home Rule Charter of the City.  Although the management and operation of PGW is controlled by the City, the power to set and regulate rates resides with this Commission under Section 2212(b) of the Code.

B. Cash Flow Methodology



Pursuant to 66 Pa. C.S. § 2212(e), the Commission shall follow the same ratemaking methodology and requirements that were applicable prior to assumption of jurisdiction by the Commission, until all approved bonds have been retired, redeemed, advance refunded or otherwise defeased.  As of July 1, 2000, PGW was employing a cash flow methodology for ratemaking purposes.  Since none of the bonds have been retired, redeemed, advance refunded or otherwise defeased, the Commission is required to apply the cash flow methodology.  In our Opinion and Order entered on October 4, 2001, we specifically ruled that the Cash Flow Method was to be used to calculate PGW’s revenue requirement.  Under the Cash flow methodology, PGW’s revenue requirement is set to allow sufficient revenues to maintain debt coverage and to pay operating expenses when due. 
C. The CRRC Proposal


As mentioned above, the CRRC is designed to recover revenues above PGW’s approved uncollectible expense allowance and that have been billed to PGW customers but have not been collected.  The rationale cited by PGW to justify the imposition of the CRRC is a liquidity shortfall which PGW maintains could reach a crisis proportion.  According to PGW, this liquidity crisis is directly attributable to an increase in natural gas costs which PGW has experienced.  PGW St. CRRC-1 at 5.  PGW continues that the increase in the cost of natural gas which is passed on to its customers through the Gas Cost Recovery Charge (GCR) has resulted in a dramatic decrease in collection of bills.  PGW St. CRRC-1 at 5-6.


The computation of PGW’s proposed charge is as follows.  First, the CRRC is designed to recover any uncollectible account balance over $55.7 million.  The derivation of the $55.7 million figure of uncollectible account expense is based upon a five-year average of actual net write-offs to billings of 7.6160%, used as the percentage of uncollectible expense applied to gross billings of approximately $730.3 million in PGW’s last base rate increase at R-00006042.  


Another component of the CRRC is a projection of gas billings and projected gas receipts for the current fiscal year (Fiscal Year 2005).  Additionally, PGW submits that the CRRC contains an “E” factor which consists of a three year amortization of the $34.3 million of bad debts in excess of the $55.7 million threshold level for Fiscal Year 2004 or $11.4 million.  Thus, PGW is requesting some recovery of past billings not collected.


PGW points out that the proposed CRRC is a “make whole” clause.  PGW’s proposed CRRC does not have a true-up mechanism.  The impact of this distinction is that if PGW’s collections are such that its uncollectible accounts are less than the $55.7 million threshold, no credit will be provided to its customers.  

D. The OTS Alternative


In the testimony of Charles T. Weakley, III (OTS St. No. 1), the OTS presents an alternative to the PGW proposal.  The OTS offers its alternative in an effort to meet the obligations mandated by the General Assembly that are uniquely related to PGW.  



The OTS proposes to adjust the allowance for uncollectible accounts expense upward or downward with each change in the Section 1307(f) rate.  66 Pa. C.S. § 1307(f).  According to the OTS, this will remove the volatility of gas prices as a contributor to potential gas flow problems while allowing for a true-up for over-collection. 


The OTS alternative would increase rates in a manner tied to increases in gas costs.  If the Section 1307(f) increase was $1.00 and the write-off ratio approved in the last rate increase was 8%, the increase in rates would be $1.08.  OTS St. No. 1 at 11-13.  The OTS points out that when the base rate allowance for the uncollectible account expense was determined, the base fuel rate was $3.18/mcf; based on PGW’s 2nd quarterly rate, it is $7.9254/mcf.  This, according to the OTS, has not been accounted for as a corresponding increase in PGW’s uncollectible accounts expense.  OTS St. No. 1 at 11-13.


The OTS recommends that the surcharge it proposes should be authorized for two years or until PGW files its next base rate case.  The OTS also proposes that PGW file annual data detailing its collection efforts at the same time that it files its Section 1307(f) filing.  OTS St. No. 1 at 13-14; 66 Pa. C.S. § 1307(f).

Discussion
We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. 410, 485 A.2d 1217, 1222 (1984).  Any argument which has not been specifically addressed herein shall be deemed to have been duly considered and rejected without further discussion.

A. The CRRC Must Be Denied As A Matter Of Law 
The Intervenors question the legality of imposing the proposed CRRC in order to recover additional uncollectible expenses.  OTS M.B. at 8-9; OCA M.B. at 17-22; OSBA M.B. at 25-28; Philadelphia Public Officials M.B. at 7-14; PICGUG M.B. at 3-6; Philadelphia Housing Authority M.B. at 7-14; and Action Alliance, et al. M.B. at 24-34.  Generally, these parties argue that: (1) PGW has failed to meet its burden of proof; (2) the proposed CRRC violates Section 1307 of the Public Utility Code (Code) (66 Pa. C.S. § 1307); (3) the proposed CRRC violates the prohibition on single issue ratemaking;
 (4) the proposed CRRC violates the prohibition on retroactive ratemaking; and (5) the proposed CRRC violates the just and reasonable ratemaking standards.


1.
Burden of Proof
PGW has the burden to prove its financial situation is such to justify waiving statutory requirements and providing a unique method of recovery for expenses normally recovered through base rates.  66 Pa. C.S. § 332.  From the filing of its initial Petition through its Rebuttal Testimony, however, PGW’s financial position has been in flux.
PGW asserts that, absent material improvement in its cash margins and liquidity, further downgrades to “junk” bond status will occur.  PGW M.B. at 5.  PGW argues that a downgrade in its bond rating would produce devastating results for both the Company and its customers.  This, alleges PGW, would occur because its access to the capital markets would be extremely restricted and the cost of any possible borrowing would be much more expensive.    PGW M.B. at 5.



In its Direct Testimony, PGW anticipated that, if the CRRC is not approved, PGW would have a negative cash balance of $5 million and that all sources of liquidity would be utilized by the end of FY 2004.  PGW St. CRRC-1 at 8.  PGW also predicted that, as of August 31, 2004, PGW will have insufficient funds to enter the capital market of a new bond issue of $125-150 million.  PGW St. CRRC-1 at 8.

However, in its Rebuttal Testimony, PGW points out that the City has granted back, for the next five years, the statutorily mandated annual $18 million payment that PGW must make to the City.  PGW St. CRRC-1R at 3.  In addition, the City has voluntarily deferred the due date of its $45 million line of credit for two years.  PGW St. CRRC-1R at 3.  Further, with renewed emphasis on collections, PGW has improved its collections rate.  PGW St. CRRC-1R at 3.  The result of these efforts will allow PGW to end its year with a positive cash flow of more than $30 million.  PGW St. CRRC-1R at 3.
The Action Alliance, et al. argues that the impending crisis described by PGW does not exist.  The Action Alliance, et al. argues that the extension of the due date of the $45 million advance to the City and the five-year grant of the $18 million yearly payment indicates that PGW’s need for cash to be somewhat less immediate.  Action Alliance, et al. M.B. at 17-20.

In addition to the help from the City, the Action Alliance, et al. states that PGW’s projections of its collections would be somewhere between 90.5 to 93% during FY 2004.  At the time of the CRRC filing, PGW was projecting a collection rate of approximately 89%.  The Action Alliance, et al. continues that PGW’s historical rate for April 2003 through March 2004 was 90.4%, and the 93% estimate was based upon seven months of actual FY 2004 performance and 5 months of projection.  Action Alliance, et al. M.B. at 16-17.
The OCA points out that PGW did not seek relief in October 2003 when the collections issue became apparent.  The OCA continues that the CRRC will not have any effect on PGW’s year end cash by August 31, 2004.  The OCA further argues that if PGW achieves the 94% collectibility target, the CRRC would not be a material factor in addressing its liquidity.  OCA St. No. 1S at 8-9.



PGW rejoins that it has not been able to extricate itself from a progressively more severe financial crisis despite repeated attempts to do so. PGW attributes its lack of success to natural gas cost increases.  PGW argues that without issuing a long term bond, it will not have sufficient cash to: (1) purchase natural gas supply; (2) fund “other operations,” including maintaining distribution system safety and reliability; and (3) pay debt service.  PGW St. CRRC-5 at 5.
We note that all parties to the proceeding are in agreement that PGW’s financial situation had deteriorated as is evidenced by the downgrading of its bond rating.  Upon review of the arguments advanced by the parties to this proceeding, we do not adopt PGW’s argument that its financial situation warrants actions that would depart from adherence to Pennsylvania ratemaking law and principles.  

In a report issued on April 23, 2004, Fitch Ratings (Fitch) indicated that the City’s Commitment to PGW as evidenced by the deferral of the due date of the $45 million loan and the grant back of the annual $18 million payment to the City would improve PGW’s cash flow position.  PGW St. CRRC-5R at 6-7.

PGW’s own testimony indicates that with the grant back of $18 million from the City, its end of year cash position improves to approximately $31-$36 million.  PGW St. CRRC-1R at 3.  Also, PGW’s testimony indicates that it is working to finalize a $53.4 million natural gas deferral arrangement which would defer $30 million in gas payments past August 31, 2004.  PGW St. CRRC-1R.

Generally, we are of the opinion that PGW’s presentation of its financial situation is internally inconsistent.  PGW, while warning of a poor financial picture, also cites a commitment from the City to assist PGW to improve its financial condition.  Thus, PGW’s financial outlook is not as desperate as it seemed at the time the Petition was filed.  We commend PGW for taking appropriate steps to improve its cash flow for this fiscal year and look forward to further improvement.  Nevertheless, we find that PGW has not carried its burden of proof and has not shown that its current financial condition warrants actions that would depart from adherence to Pennsylvania ratemaking law and principles.  


2.
66 Pa. C.S. § 1307
Most of the Intervenors assert that the Commission lacks the authority to grant the proposed CRRC or the OTS alternative.  PGW notes, however, that this Commission has authority to create a “sliding scale of rates or other method for the automatic adjustment of the rates of the public utility.” Petition at 6; 66 Pa. C.S. § 1307.

Section 1307 allows for rapid recovery, which we typically limit to costs that are: (1) volatile; (2) beyond the utility’s control; and (3) specific identifiable expense items.  See, e.g., Pennsylvania Industrial Energy Coalition v. Pennsylvania Public Utility Commission, 653 A.2d 1336,1348 (Pa. Cmwlth. Ct. 1995) (PIEC); Masthope Rapids Property Owners Council v. Pennsylvania Public Utility Commission, 581 A.2d 994, 1000 (Pa. Cmwlth. Ct. 1990); Allegheny Ludlum Steel Corporation v. Pennsylvania Public Utility Commission, 501 Pa. 71, 75 n.3, 459 A.2d 1218, 1220 n.3 (1983); Pennsylvania Public Utility Commission v. Philadelphia Gas Works, M-00021612 (March 31, 2003) (PGW Order of March 2003).   In addition, although Section 1307 provides the Commission with broad authority to establish an automatic adjustment of rates, it may not be used to disassemble the traditional ratemaking process.  PIEC at 1348.
The expenses proposed to be captured by the CRRC do not fall within the typical costs recovered under Section 1307.  First, although it may be argued that PGW’s uncollectible expenses are volatile to the extent they are influenced by the price of gas, that volatility can be mitigated by management’s determination to increase collection efforts.  Second, uncollectible expenses are within the Company’s control, as evidenced by the increased recovery rate as a response to PGW’s recent focus on collections.  The Company has many collection tools at its disposal, including the imposition of liens.  66 Pa. C.S. § 2212(n).  Third, identification of specific expense items is not possible because the CRRC is based on an out-of-date and unverifiable estimate of an uncollectible expense allowance.  Lastly, permitting recovery through Section 1307 would interfere with the traditional base rate process where such expenses are typically considered and balanced against the utility’s other costs and savings.
PGW reminds the Commission that it was permitted to recover $7 million through its GCR in order to account for bad debt expense produced by “dramatically higher than projected natural gas costs incurred by PGW.”  PGW M.B. at 30; PGW St. CRRC-1R at 8.  By Opinion and Order dated February 22, 2001, the Commission approved the GCR recovery of $7 million of additional bad debt expense produced by increased gas costs as part of a negotiated resolution.  Pennsylvania Public Utility Commission v. Philadelphia Gas Works, R-00005654 (February 22, 2001) at 6.  However, we expressly held that the approval was granted under limited and specific circumstances and that PGW had a base rate case pending at that time where this recovery would be subject to review and revision.  Id. at 6-7.  Further, we approved the terms of the settlement with clear language that the approval did “not reflect any intent to permit such treatment in future GCR proceedings.”  Id. at 6.  
It bears noting that the 2001 approval to collect bad debt expenses related to increased gas costs through the GCR was granted prior to PGW’s restructuring proceeding.  In the Restructuring Order, we moved PGW closer to the 1307 standard and excluded uncollectible costs from GCR recovery.  PGW Order of March 2003 at 27.

We conclude that the proposed CRRC is not the type of automatic adjustment that should be permitted under Section 1307 of the Code.  The CRRC would recover costs beyond the objectives of Section 1307 and the mechanism itself, as a “make-whole” mechanism rather than a “true-up” mechanism, is not permitted under Section 1307.  66 Pa. C.S. § 1307.  

3.
Single Issue Ratemaking
Notwithstanding the single issue ratemaking permitted under Section 1307 of the Code, there is a general prohibition against single issue ratemaking.  The Intervenors argue that the CRRC violates this prohibition.  Although the OTS agrees that the proposed CRRC violates the single issue ratemaking doctrine, it argues that the Commission should make an exception solely for PGW.  OTS M.B. at 9, n. 13.

OTS suggests the Commission allow PGW to pursue a single issue rate increase because of the Company’s unique ratemaking methodology and its current financial position.  OTS M.B. at 9, n. 13.   Additionally, OTS witness Weakley testified that an exception is warranted because the Commission is obligated to ensure that PGW, using a cash flow methodology, is in a position to pay the $18 million fee to the City of Philadelphia and meet its bond coverage.  OTS St. No. 1 at 9; 66 Pa. C.S. § 2212(a).
“Single issue ratemaking is similar to retroactive ratemaking and, in general, is prohibited if it impacts on a matter that is normally considered in a base rate case.”  Pennsylvania Industrial Energy Coalition v. Pennsylvania Public Utility Commission, 653 A.2d 1336, 1350 (Pa. Cmwlth. 1995).   This prohibition is based on the rate maker’s obligation to consider all of a utility’s revenues and costs in the balancing process to achieve just and reasonable rates.  Moreover, review of expense items in isolation could result in confiscatory rates.  National Fuel Gas Distribution Corp. v. Pennsylvania Public Utility Commission, 464 A.2d 546, 567 (Pa. Cmwlth. Ct. 1983).
Uncollectible expense matters are typically considered in a base rate case, as evidenced by PGW’s own litigated base rate case.  Pennsylvania Public Utility Commission v. Philadelphia Gas Works, R-00006042 (December 6, 2001); see also OCA St. 1 at 15.  Although PGW may be experiencing an under-collection in this matter, it may have a sufficient over-collection in another matter to adequately compensate the Company.  Without examining the Company’s performance as a whole, we are denied the opportunity to understand the full impact of the proposed surcharge. 

The OTS’s concern regarding PGW’s ability to pay the $18 million fee to Philadelphia is assuaged by the fact that the City has agreed to grant back its $18 million payment for five years and to defer payment of the $45 million City loan for two years.  PGW St. CRRC-5R at 6.  Moreover, although Section 2212(e) of the Code places an obligation on this Commission to permit PGW to collect rates necessary to comply with its covenants to bond holders, the Code does not demand that the Commission create a continuous feed of funds to supplant responsible management practices.
We find no compelling policy reason to implement either the CRRC or the OTS alternative.  As stated by PHA, mismanagement is not a business expense.  PHA M.B. at 7.  Although, at this time, we do not find there has been mismanagement, the possibility should be explored before PGW is authorized to recover additional revenues for uncollectible expenses.  If PGW needs additional revenues to meet its obligations, we must review Company expenses, revenues and savings as a whole.  By examining the larger picture, we also can consider the effect on the various rate classes.


4.
Retroactive Ratemaking

Ratemaking is prospective in nature.  Columbia Gas of Pennsylvania v. Pennsylvania Public Utility Commission, 613 A. 2d 74, 76 (Pa. Cmwlth. Ct. 1992).  The Commission may not establish rates which are calculated to retroactively recover surpluses or refund deficits created by inaccuracies in its prior rate authorizations.  Pike County Light & Power Co. v. Pennsylvania Public Utility Commission, 487 A.2d 118, 121 (Pa. Cmwlth. Ct. 1985).

The CRRC would allow PGW to collect an under-collection from 2003-04, on a three-year amortized basis.  PGW St. CRRC 1 at 12.  According to PGW, this recovery will amount to $11.4 million annually over three years.  PGW St. CRRC 1 at 12.  Although the proposed collection of the surcharge would not begin until September 2004, current customers would be paying for a shortfall that was realized in 2003.  PGW St. CRRC 1 at 12.

Thus, the CRRC presents an intergenerational inequity.  Generally, ratemaking rests on the principle that customers who use power should pay for its production rather than require future customers to pay for past use.  Popowsky v. Pennsylvania Public Utility Commission, 695 A.2d 448, 451 (1997).  Applying this analogy to PGW’s gas distribution rates, tomorrow’s customers should not have to pay for the costs of supplying gas consumed in the months prior to approval of the rates.  
However, the prohibition against retroactive ratemaking is not without exception.  Case law has held that expenses may be recovered subsequently and amortized over a period of years where the expenses are unanticipated, extraordinary and nonrecurring.  Popowsky v. Pennsylvania Public Utility Commission, 643 A.2d 1146, 1149 (1994).

The proposed CRRC does not fit within the exception carved out for the prohibition against retroactive ratemaking.  First, the expenses at issue are not unanticipated.  Uncollectible expenses are expected and are recovered through a specific allowance in PGW’s base rates.  That FY 2003 expenses were greater than the allowance does not render the expense unanticipated.  PGW witness Bogdonovage concedes that the negative effect on cash collections “has been building for a few years.”  PGW St. CRRC 1 at 12.  Although PGW attributes its under-collection to high wholesale gas rates and a low-income customer base, the uncollectible expenses still cannot be claimed as unanticipated.  PGW’s customer base has not changed significantly since its last base rate case.  Likewise, increasing gas costs is not a new trend.  Further, PGW maintains managerial control over the degree of collection effort exerted.  Given these factors, PGW should have anticipated an increase in uncollectible expenses.

Second, the expenses at issue are not extraordinary.  The Commonwealth Court has held that to be extraordinary, an expense must be a substantial, one-time expense that would not otherwise be recovered in rates because it would be normalized out of the test year.  Popowsky v. Pennsylvania Public Utility Commission, 642 A.2d 648, 652 (1994) appeal den’d 543 Pa. 733, 673 A.2d 338 (1996).  While PGW’s uncollectible expense arguably is substantial, it is not a one-time expense that will evade recovery through base rates.  As stated above, uncollectible expenses are ever-present; so much so that they merit a specific allowance within base rates.
Third, the expenses at issue are not nonrecurring, as evidenced by the specific allowance to cover the expense in base rates.  Moreover, the recent increase in uncollectible expenses also is not nonrecurring.  PGW witness Peach testified that both the escalation of gas prices and the decline in real income in PGW’s territory are likely to continue.  PGW St. CRRC-4 at 3.  With a predicted continuation of the factors PGW declares are responsible for the increase in uncollectible expenses, the expenses cannot be viewed as nonrecurring, especially if PGW relaxes its reemphasized collection efforts.

PGW cites to Columbia Gas, supra, as authority to allow the CRRC.  PGW M.B. at 36.  In Columbia Gas, the Commonwealth Court affirmed denial of some expenses on the basis of retroactive ratemaking, but allowed expenses associated with slow-paying customers that were incurred due to required programs for these customers.  Id.  In Columbia Gas, however, the utility had implemented a program, at the direction of the Commission, that the court determined disrupted the utility’s ability to pursue terminations or other bad debt recovery procedures.  Id. at 80.   Although Columbia Gas was not found lackadaisical in its collection efforts, its receivables continued to increase under the new program.  Id. at 79.  Columbia Gas would have had to write off the receivables it was tracking as uncollectible.  Id.  
In the instant case, PGW’s ability to pursue terminations or other bad debt recovery procedures has not been adversely affected.  PGW can improve its bad debt recovery by utilizing available recovery procedures, including terminations and liens.  Further, we find no intervening mandate that has prevented PGW from terminating consumers for nonpayment or increasing collection efforts or that has required PGW to charge its receivables to write-offs.  
We find that PGW’s proposed CRRC would violate the prohibition against retroactive ratemaking.  Because the expense was not unanticipated, extraordinary and nonrecurring, it would not fall within the exception to the prohibition against retroactive ratemaking.


5.
Just and Reasonable Rates
The Intervenors argue that the CRRC violates the just and reasonable ratemaking standard.  The Intervenors argue that the CRRC improperly shifts the risk of poor management decisions to customers, allows for a windfall of profit if collections are robust, and prohibits consideration of other factors that may impact the balance of interests.

The Code states that “[e]very rate made, demanded, or received by any public utility . . . shall be just and reasonable, and in conformity with regulations or orders of the commission.”  66 Pa. C.S. § 1301.  The Supreme Court of the United States has held that just and reasonable rates have a constitutional basis.  Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 601, 64 S.Ct. 281, (1944).  When determining whether rates are just and reasonable, the decision maker must examine the impact and effect of the proposed rates on the balance between the interests of the utility and those of its customers.  

In previous orders, we have held that the just and reasonable standard applies to review of PGW rates.  See, e.g., Pennsylvania Public Utility Commission v. Philadelphia Gas Works, R-00006042, et al. (Order entered October 4, 2001).   The Commonwealth Court affirmed the just and reasonable standard for PGW.   City of Philadelphia v. Pennsylvania Public Utility Commission, 829 A.2d 1241, 1246 (Pa. Cmwlth. Ct. 2003).
The Intervenors cite several problems with the proposed CRRC that could prevent a finding that the resulting rates are just and reasonable.  For example, OSBA witness Knecht noted that the proposed CRRC does not balance the risks between PGW and its customers.  OSBA St. 1 at 11-12.  The paying customers would bear the risk if PGW’s collections are minimal, but PGW would retain the profits if its collections improve beyond the level of the $55.7 million allowance.  OSBA St. 1 at 11-12.

OCA witness LeLash, testified that using $55.7 million as the uncollectible expense allowance is not appropriate.  OCA St. 1 at 19.   While a $55.7 million uncollectible expense allowance was permitted in PGW’s last fully litigated base rate case, PGW’s subsequent base rate case was settled.  OCA St. 1 at 19-20.  PGW was authorized to increase its rates by $36 million in total revenues.  OCA St. 1 at 20.  Because the case was not fully litigated, however, the settlement did not specify how much of the total $36 million increase was applied to the uncollectible expense allowance.  OCA St. 1 at 20.  OCA witness LeLash further testified that the surcharge is based on billings and receipts, rather than actual uncollectible expenses, even though an increase in receivables might not result in an increase in uncollectible expenses.  OCA St. 1 at 19.  

Because so much of the CRRC surcharge is based on estimates, the decision maker would find it very difficult to balance the interests of the utility and its customers in a meaningful fashion.  Furthermore, the CRRC would require good-paying customers to bear the financial risk that PGW’s collection efforts may be mismanaged.  With no obligation to credit customers if collections levels improve and a guarantee of additional revenues if collections drop, there is a disincentive to expend the time and money necessary to pursue collection of receivables.   Given the imbalanced nature of the CRRC and its inherent disincentive to efficiently pursue collection efforts, we find the resulting surcharge would be unjust and unreasonable.  


6.
Gas Commission Approval

The Philadelphia Public Officials raise the argument that PGW improperly petitioned this Commission for approval of its proposed CRRC.  The Philadelphia Public Officials claim that approval must be sought from the Gas Commission prior to petitioning this Commission regarding regulatory matters.  Philadelphia Public Officials M.B. at 3-7.  Citing City Council Ordinances, the Philadelphia Home Rule Charter and the Contract between the City and the PMFC, the Philadelphia Public Officials argue that without prior approval, PGW lacks the necessary authority to submit regulatory requests to this Commission.

As stated above, the Pennsylvania Legislature brought PGW under the regulatory jurisdiction of this Commission.  66 Pa. C.S. § 2212(b).  The City, however, through its Gas Commission, maintains control over the ownership, governance, and management of the activities and functions of PGW.  66 Pa. C.S. § 2212(s).
The Philadelphia Public Officials argue that PGW improperly petitioned this Commission for approval of its proposed CRRC.  The Public Officials claim that approval must be sought from the Gas Commission prior to petitioning this Commission regarding regulatory matters.  Philadelphia Public Officials M.B. at 3-7.   Citing City Council Ordinances, the Philadelphia Home Rule Charter and the Contract between the City and the PFMC, the Public Officials argue that without prior approval, PGW lacks the necessary authority to submit regulatory requests to this Commission.  Philadelphia Public Officials M.B. at 3-7.

The Public Officials acknowledge that the Gas Commission has not exercised its purported rights to review and assent to action prior to past PGW-filings with the Commission that influenced the management of the Company.  Philadelphia Public Officials M.B. at 6.  The Philadelphia Public Officials note that the Gas Commission’s failure to exercise its rights should not be construed as a waiver of those rights.  Philadelphia Public Officials M.B. at 6.
Notably absent from the debate as to whether PGW may proceed with its Petition is the Gas Commission’s voice asserting its intention to exercise its rights in this matter.  Without the affected parties urging review, we will not attempt to interpret Philadelphia’s City Council Ordinances or contracts between the City and the PFMC.  Accordingly, we need not entertain argument regarding whether this Commission possesses the authority to make such an interpretation.
Neither the Gas Commission nor the PFMC has intervened in this matter.  Without their indication that PGW is acting without their authority, we would be engaging in sheer speculation to assume such.  In the past, PGW has petitioned this Commission without demonstrating it had Gas Commission authority to do so.  While affirming the Commission’s jurisdiction over all PGW rate requests, the Commonwealth Court has held that the Home Rule Charter does not apply to PGW.  City of Philadelphia, 829 A.2d at 1246.  Thus, Commission-approved rates have been put in place.  Yet, there is no indication the Gas Commission objected to either the rates or PGW’s filing for Commission approval.

Presumably, the Gas Commission could take action if it chose to do so.  Inaction need not be a failure to exercise its rights.  Inaction could be explained by tacit agreement with PGW’s actions or an interpretation of relevant law that such approval is not necessary in these circumstances.  Regardless of the rationale behind the Gas Commission’s inaction, this Commission need not hold PGW rate matters in abeyance until a silent entity speaks.   The Public Utility Code permits this Commission to set rates for PGW and we shall exercise that authority.  66 Pa. C.S. § 2212(b).

7.
Waiver of Statute
PGW suggests that we may waive portions of the Code that may prevent implementation of the CRRC.  PGW M.B. at 35, n. 114.  Section 2212(c) of the Code states that the Commission “may suspend or waive the application to [PGW] of any provision of [the Public Utility Code],” other than Section 2212.  66 Pa. C.S. § 2212(c).  Given the facts presented here, however, we do not find waiver or suspension of any provision of the Code to be in the public interest.


8.
OTS Alternative


The OTS opposes PGW’s proposal for several reasons.
  Rather than recovering only the shortfall in uncollectible accounts related to the increased gas costs, the CRRC guarantees recovery of all billings.  In addition, the CRRC mechanism does not contain a true-up mechanism and thus, is one-sided, to the benefit of PGW.  The OTS also argues that the CRRC provides a disincentive to pursue collections.  The OTS argues that the CRRC is back-dated and, therefore, retroactive.  The OTS also maintains that the CRRC incorporates projected under-collection expenses and that the calculation is otherwise flawed.  Lastly, the OTS asserts that implementing the CRRC will require increased regulatory oversight.  OTS St. No. 1 at 4.



Rather than merely voicing opposition, the OTS offers an alternative to the CRRC proposal in an attempt to improve PGW’s financial situation and ratings.  The OTS proposes a two-year, true-up mechanism to adjust the allowance for uncollectible accounts expense upward or downward with each change in the Section 1307(f) rate.  66 Pa. C.S. § 1307(f).    



The OTS reasons that if sales were equal to those used to develop base rates and the experienced write-off percentage was unchanged, but gas costs increased above the base rate levels, the utility would be under-compensated for uncollectible accounts expense, which would negatively affect cash flow.  This, OTS says, is due to the fact that the allowance for uncollectible accounts would not change from the ratemaking allowance, even though revenues would be substantially increased.  OTS St. No. 1 at 9-10.



The OSBA acknowledges that the OTS alternative has fewer problems than the CRRC.  Specifically, the OSBA accepts that the OTS alternative: (1) does not attempt retroactive ratemaking, although it still constitutes single issue ratemaking; (2) allows a charge or a credit; (3) is not a disincentive to collect bills; (4) is less inconsistent with other jurisdictions because the surcharge is dependent only upon gas costs.  OSBA St. 2 at 2.  The OSBA argues, however, that the OTS proposal still would not produce a substantial increase of cash revenues given PGW’s past collections performance and based upon the statistical analysis performed by Dr. Peach.  OSBA St. at 3.  Moreover, the OSBA argues that PGW will not be able to avoid a base rate case if it is truly facing a critical cash shortage.  OSBA St. 2 at 3.

The OSBA cites additional problems with the OTS alternative, including placing an unreasonable burden on various classes without regard to their degree of contribution to the uncollectible expenses and an inaccurate PCG rate, resulting in a higher surcharge than the OTS’ policy supports.  OSBA St. 2 at 3-5.  The OCA, the Philadelphia Public Officials, the Action Alliance, et al. and PGW also oppose the OTS proposal as being flawed.  The OCA argues inter alia that the OTS proposal involved impermissible single issue rate making.  OCA M.B. at 41-43.
We agree that the OTS alternative presents fewer problems than the CRRC.  The OTS alternative better conforms to the legal requirements of Section 1307 of the Code.  66 Pa. C.S. § 1307.  The OTS alternative functions as a true-up mechanism, allowing refunds to customers in the event collections sufficiently improve.  The OTS alternative also has a short duration and will not necessarily provide a disincentive to improve collection efforts.  Because the OTS proposal is prospective in nature, it does not run afoul of the prohibition against retroactive ratemaking.  For many of the reasons discussed above with respect to the PGW proposal, however, we must reject the OTS alternative as well.
PGW’s failure to carry its burden of proof that its financial situation requires immediate and unique treatment requires rejection of both the CRRC and the OTS alternative.  Further, the OTS alternative would violate the prohibition against single issue ratemaking to the extent it seeks to supplement under-recovery of expense items normally accounted for in its base rate case.  The above analysis of whether the rates are just and reasonable would also apply to the OTS alternative.  Although the OTS attempts to mitigate the effect on good-paying customers, the rates remain unjust and unreasonable.  Like the CRRC, the OTS alternative allows PGW to shift the burden of pursuing collections from the company to its good-paying customers.  In the same vein as the CRRC, the OTS alternative would constitute single issue ratemaking as it would not fall within any exception. 
B. 
The CRRC Must Be Denied As A Matter Of Public Policy

1. The CRRC Would Reduce The Incentive For PGW To Improve Or Maximize Its Collections
Several parties to this proceeding, notably the OSBA, argue that the imposition of the CRRC will destroy the incentive to solve the uncollectible accounts problem.  The OSBA argues that given the problems that PGW has with collections rates, imposition of the CRRC mechanism is neither timely nor appropriate.  OSBA St. No. 1.  A common thread among the testimony of the witnesses at the Public Input hearings was the perception that PGW’s paying customers have been subsidizing customers who are not paying their bills.  Many of those witnesses urge disallowance of the CRRC, citing the equity issue of paying customers bearing the burden of paying for gas consumed by non-paying customers.

PGW responds that the CRRC will not eliminate its incentive to collect its bills because the Company would jeopardize its liquidity if it did not collect as much as possible.  PGW St. CRRC-1R at 7.  The very function of the CRRC, however, belies this reasoning.  If PGW fails to collect its bills, the CRRC surcharge would increase, thereby protecting the Company’s liquidity, without the time and expense of a collections program.  Thus the CRRC, by its very operation, would serve as a money-saving incentive to relax or eliminate collections efforts.
If the CRRC were to be approved, PGW would be essentially guaranteed to recover all of its billings through three sources: (1) collection payments; (2) rates for allowance for uncollectible expenses up to $55.7 million; and (3) CRRC collection of any receivables over $55.7 million.  Accordingly, the evidence of record leads us to conclude that the imposition of the CRRC would destroy PGW’s incentive to aggressively deal with its payment collection problems.  

2. The CRRC Could Exacerbate PGW’s Collections Challenges
The OSBA also questions whether the CRRC will actually make PGW’s financial situation even worse.  The low income of PGW’s customer base coupled with the fact that PGW has the highest distribution rates of any gas utility in Pennsylvania makes the resolution of this issue problematic.  The OSBA argues that because all firm service sales customers would not pay the CRRC surcharge equally, the burden upon paying customers not entitled to a special program is worsened.  OSBA M.B. at 19-21.  
PGW witness Peach concluded that as PGW’s amount billed increases, the Company’s percentage of cash receipts will decline.  PGW St. CRRC-4 at 24.  The OSBA witness Knecht reasoned that Dr. Peach’s analysis demonstrates an unacceptable spiral of increasing bills and declining receipts.  Mr. Knecht notes that “when PGW raises its rates with the CRRC, Dr. Peach’s thesis implies that PGW’s overall collections rate will fall.  When the collections rate is lowered, PGW will then need to increase its CRRC, which will then further lower the collections rate, and so forth.”  OSBA St. No. 1 at 8.
In addition, the OSBA witness Knecht notes that raising rates or increasing collection efforts will increase low-income customers’ incentives to participate in PGW’s Customer Responsibility Program (CRP).
 As more customers move to the special programs or otherwise fail to pay the full tariff rate, the impact of the CRRC would fall to an ever-dwindling base of full-paying customers.  Such a scenario fails to distribute the cost of utility service among the consumers in a fair and equitable manner.  As a matter of public policy, we must reject imposition of the CRRC.
3. PGW’s Situation Does Not Justify Special Treatment


In our consideration of the CRRC proposal and the equity issue that it raises, we conclude that the evidence of record counsels against the imposition of the CRRC.  We begin by stating that several issues raised by PGW are among the most compelling to disallow the CRRC. 

First, there is PGW’s income argument.  According to the testimony of Dr. Hugh Gilbert Peach, the income in the City, which is the only area served by PGW, is stratified as follows:

· The bottom 20% of all households have incomes of $10,000 or less

· The lower middle 20% of all households have incomes above $10,000 but less than $25,000.

· The middle income 20% of all households have incomes ranging from $25,000 to $40,000

· The upper-middle income 20% of all households have incomes ranging from $40,000 to $60,000

· The upper income 20% of all households has incomes exceeding $60,000.

PGW St. No. CRRC-4 at 16.

There appears to be general agreement among the active parties to this proceeding that the income level of PGW’s customers is depressed and customers will have trouble paying their bills into the foreseeable future due to the high cost of natural gas.  The OSBA argues that PGW’s collection problems are not primarily caused by the need to serve a lower income population.  These problems, according to the OSBA, are much more likely caused by a history of billing problems, a lack of manage​ment will to collect these bills (at least until recently), and utility rates that are exceedingly high.  OSBA St. No. 1 at 19.

PGW’s demographics fail for two reasons to justify the imposition of the CRRC.  First, and most obvious is that (1) the CRRC distributes the surcharge to firm customers, resulting in the placement of a higher burden of the uncollectible accounts expense on those customers who regularly pay their bills; and (2) PGW’s updates to its testimony indicates that it projects a collection rate at the end of FY 2004 of between 90.5% and 93%.  OCA R.B. at 2.  It should be noted that this improvement came concurrently with PGW s Collection Renewal Initiative (CRI) to address the decline in cash receipts.  

Next, the record evidence has led us to conclude that the current level of effort to improve collections has resulted, at least to some degree, from its need to prevent further decline of its bond rating.  The extent of PGW’s dysfunction with regard to collections is illustrated by the fact that PGW’s own website indicates that it has approx​imately $140,000,000 in unpaid billings.  PHA M.B. at 3.

Although PGW’s demographics support the conclusion that a significant portion of its customer base may be classified as low-income, as a policy matter, they do not present sufficient rationale for unique treatment.
4. CRRC In Lieu of Base Rate Increase


A major issue in this matter is whether the appropriate course of action for PGW to resolve its financial crisis would have been the filing of a base rate increase request instead of the CRRC.  PGW contends that it would not receive relief that would be timely enough to deal with the concerns of the rating services.  PGW M.B. at 7-8.  Several parties, including the OCA, posit that timing should not be an issue because the CRRC will have no impact on PGW’s current fiscal year.  OCA St. 1 at 3.  The parties further argue that a base rate increase would be more equitable than the CRRC.  These parties are of the opinion that although PGW has underperformed in the area of uncollectible expense, it may be doing much better with regard to other expense items.


We need not address the issue of whether a base rate case or the CRRC would be the best way to proceed.  We will conclude our comments by stating that the means of petitioning for additional revenue is clearly within the discretion of the management of the utility, and this Commission will not act as a super board of directors over matters within the discretion of management.
Conclusion


As stated supra, the CRRC proposal and the OTS alternative thereto, were proposed to assist PGW to meet its financial obligations and prevent another downgrade of PGW’s bond rating.  The evidence of record indicates that changes in circumstance during the pendency of this proceeding have changed the decision making environment.  Among those changes are the concessions, discussed supra, made by the City and also the improvement in collection performance reported by PGW.  We find that these factors together obviate the need to waive regulatory laws and standards in order to raise cash on an emergency basis.  
We note that all parties, including PGW agree that the imposition of the CRRC, alone, would not be the answer to PGW’s financial problems.  Moreover, for the reasons discussed in detail herein, we conclude that the imposition of the CRRC would be inimical to sound public and regulatory principles.  Based upon the foregoing discussion, we find that the CRRC, and the OTS alternative, are unjust and unreasonable.  THEREFORE,

IT IS ORDERED:
1. That the Petition of the Philadelphia Gas Works (PGW) to Establish a Cash Receipts Reconciliation Clause filed by Philadelphia Gas Works on March 14, 2004 is denied.
2. That a copy of this Order shall be served upon all parties to the PGW proceedings at Docket Nos. R-00049157, P-00042090.
BY THE COMMISSION,
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:
July 8, 2004

ORDER ENTERED:
July 8, 2004
�   These Intervenors joined those collectively referred to as the Philadelphia Public Officials.


�  The OTS opines that the Commission should make an exception to the prohibition on single-issue ratemaking solely for PGW due to the company’s unique ratemaking methodology and its current financial position.  OTS M.B. at 9, n. 13.


�   The other Intervenors cite the same or similar reasons for opposition.


�   Under PGW’s CRP, low-income customers pay only a percentage of their incomes, regardless of tariff charges.  OSBA St. No. 1 at 6.
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