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HISTORY OF THE PROCEEDING


On October 8, 2003, Lancaster County Marine, Inc. (Lancaster or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, Company or Respondent), at Docket No. C‑20031488.  The Complaint questioned a $5,847.50 charge that appeared on Complainant’s August, 2003 bill from Respondent.  The Complaint alleged that the charge was to correct a billing error by Respondent for the period November 26, 1999 through June 26, 2003.


On November 13, 2003, PPL filed an Answer (Answer) averring that as the result of an internal audit it discovered that Lancaster was incorrectly billed at a residential rate instead of a commercial rate from November 26, 1999 through June 26, 2003.  The amount re-billed to Complainant was $5,847.50.



On June 15, 2004, a hearing was held by telephone before the undersigned.  Although Lancaster had identified an attorney to represent the corporation, the attorney did not appear on the hearing date.  Mr. Hartman, General Sales Manager for Lancaster, appeared unrepresented.  He testified on behalf of Lancaster, but was not permitted to act as the attorney for the corporation.  PPL was represented by counsel and one witness, Ms. Bickford, who introduced three exhibits onto the record.  The record was closed on the date of hearing.  No briefs were filed.  The transcript was not available at the time this Initial Decision was prepared.
FINDINGS OF FACT



1.
Complainant is a boat sales and service center at 4 Lauber Road, Akron, Pennsylvania 17501.


2
Lancaster is a commercial customer and served by PPL.


3.
Mr. Hartman admitted that he did not dispute that Lancaster used the number of kilowatts on the PPL bills for the period of November 26, 1999 through June 26, 2003.


4.
Lancaster paid its electric bills promptly.


5.
Starting on November 26, 1999, Lancaster was erroneously placed on a residential tariff, instead of a commercial one.  When the billing error was discovered, Lancaster owed $5,847.50


6.
The underbilling was small enough that the difference between the bill rendered and the actual bill was not noticed.


7.
PPL has not charged interest or penalty fees on the underbilled balance.


8.
PPL is willing to extend a 48 month repayment plan to Lancaster such that,  effective with Complainant’s electric bill due in August 2004, Lancaster would pay its current bill plus $121.82 each month until the arrearage is fully repaid.
DISCUSSION



As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pennsylvania Public Utility Commission, 67 Pa. Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pennsylvania Public Utility Commission, 154 Pa. Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Board of Review, 194 Pa. Super. 278, 166 A.2d 96 (1961); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 PA PUC 215 (1985); Mill v. Pennsylvania Public Utility Commission, 67 Pa. Commw. 597, 447 A.2d 1100 (1982).



The Commission has held, however, that a public utility is limited as to the time period for which it may collect previously unbilled amounts.  In Angie’s Bar v. Duquesne Light Company, 72 PA PUC 213, 217 (1990), the Commission held:

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  [Footnote omitted.]  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of underbillings.  Also, while expressly applying only to residential customers, an analogy can be drawn from the four-year limitations contained in the Commission’s regulations at Sections 56.35 and 56.83(7).  We can find no distinguishing factor which would suggest that a different time limitation for commercial customers should be applied.  Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability . . . .
In Angies’s Bar the Commission also held that it would be fundamentally unfair to allow a utility to collect interest on the backbilling when the customer did not know that it owed the money and did not cause the underbilling to occur.  Id. At 218.


The instant case is clearly controlled by the Commission’s precedent established in Angies’s Bar.  Complainant here is not culpable for the underbilling; Respondent’s Billing Department made the error.  Complainant did not realize that the bills it received from Respondent for the period from November 26, 1999 to June 26, 2003 were less than they should have been.  Respondent is entitled to the amount it rebilled for the period from November 26, 1999 to June 26, 2003 without interest.  The Complaint must be dismissed based upon Complainant’s failure to prove that Respondent has violated a statute which the Commission has jurisdiction to administer, or a regulation or order of the Commission.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to and the subject matter of this case.



2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this case is upon Complainant.



3.
A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.


4.
A public utility is limited to a four year period as the time period for which it may collect previously unbilled amounts.



5.
When the customer did not know that it owed the money and did not cause the underbilling to occur, it would be fundamentally unfair to allow a utility to collect interest on the backbilling.



6.
Failure to prove that a public utility has violated a statute which the Commission has jurisdiction to administer, or a regulation or order of the Commission warrants dismissal of a formal Complaint.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That, effective with Lancaster County Marine, Inc.’s electric bill due in August 2004, Lancaster shall pay to PPL Electric Utilities Corporation its current bill plus $121.82 each month until the $5,847.50 arrearage is repaid.



2.
That the Complaint of Lancaster County Marine, Inc. v. PPL Electric Utilities Corporation, at Docket No. C-20031488 is dismissed.


3.
That the record at Docket No. C-20031488 be marked closed.

Date: June 17, 2004





____________________________









Louis G. Cocheres








Administrative Law Judge
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