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HISTORY OF THE PROCEEDING


On February 25, 2002, Marlene R. Freeman (Freeman, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO or Company) alleging that there are two monitoring wells on PECO property in Maple Point development.  She avers that “we” have requested test results, and that “they” refuse to furnish the information about who installed the wells and the test results.


Since PECO claims that it did not install the wells, Freeman seeks to have the PUC inform her of who did install them, and when, why and how they were installed, and to provide “us” with all results.  She avers that “our” property is located in the vicinity, and we have hazardous substances on “our” property, and asks if it is coming from the PECO property.



On March 29, 2002, the Company filed a timely Answer denying the allegations of the complaint in part, and admitting them in part.  PECO admits that there are two monitoring wells located on its right of way in the Maple Point Development, and that Complainant contacted PECO to request test results and information on ownership.  PECO denies that it refuses to furnish this information, and avers that it has no information as to the origin of these wells, and no record to show that they belong to PECO.  PECO avers that it has submitted requests to several parties and agencies, including the Environmental Protection Agency (EPA), requesting information as to the origin of these wells and they have all denied ownership.  PECO submitted that it would remove these wells unless ordered otherwise, but EPA requested that PECO leave them in place as it wished to use them for monitoring purposes.  



The Office of Administrative Law Judge (OALJ) undertook mediation review of this case, and on April 5, 2002, an Interim Order Setting Settlement Conference was issued.  A report was submitted to the mediation unit as per the Interim Order.  On June 20, 2002, Mediation Review was completed.



By letter dated July 1, 2002, a copy of which is included in the documents provided to the ALJ, Freeman inquired of Shari Gribbin, Esq., about her contacts with various parties, including Middletown Township, with reference to the three pipes sticking out of the ground on PECO right of way.  In this letter, Freeman avers that she and several of her neighbors have cancer, and that the site of the pipes was an old illegal landfill, and that PECO has said that it has received several other letters about these pipes.  Freeman asks PECO to consider her letter as a Right-to-Know Request if the Right-to-Know law applies to PECO.



On July 11, 2002, OALJ issued a corrected hearing notice scheduling an initial in-person hearing to be held on this case on Thursday, September 12, 2002, at 10:00 a. m., in an available hearing room in the Philadelphia State Office Building.  The case was assigned to ALJ Turner for hearing and initial decision.



On August 22, 2002, Gribbin sent a letter to the ALJ, with a copy to Freeman, asking that the hearing scheduled on this matter for September 12, 2002 begin with a prehearing conference in an effort to resolve this matter without the necessity of a formal hearing.  She attaches a copy of a letter from an EPA official to her request.  She avers that PECO’s legal position is that the issues raised in the complaint are not within the jurisdiction of the Commission, but that she has not yet filed a Motion to Dismiss while she has been trying to come to a resolution with the Complainant, which has not been accomplished so far.



Freeman did not file any opposition to this request.  Since it was a reasonable request, and was not opposed by the Complainant, it was granted.



On September 4, 2002, the ALJ served a Prehearing Order, establishing basic procedures to be followed before and during the prehearing and the hearing, and asking the parties to comply with certain requirements before the prehearing conference to be held on September 12, 2002.


The Initial Prehearing Conference/Hearing was held as scheduled on September 12, 2002.  Freeman appeared and represented herself.  PECO appeared and was represented by Shari C. Gribbin, Esq.  She was accompanied by Allan Fernandes (Fernandes) of PECO Energy Environmental section.  Freeman submitted Exhibits 1, 2, 3, and 4 (aerial photo, packet of PUC documents), and PECO submitted Exhibit 1 (PECO 1), which were admitted to the record.  There was an extensive off-the-record settlement discussion.  The ALJ concluded that a hearing could not be held that day.  Tr. 19.  Gribbin explained that PECO’s position was that the Commission did not have jurisdiction over the subject matter, but that she had not filed a Motion to Dismiss while trying to negotiate a settlement with the Complainant.  She stated that she did intend to file a Motion to Dismiss.  Tr. 15.  A transcript of 27 pages was created.



On October 7, 2002, three different photographs of the PECO right-of-way were submitted (Freeman Photos 1,2, and 3).



By letter dated October 17, 2002, PECO provided Freeman with the exact information and photos which it subsequently submitted as PECO Exhibit 2.



On October 31, 2002, a second Prehearing Conference was held.  At this Prehearing Conference, Freeman again represented herself, and was accompanied by her husband and another man.  Freeman submitted Freeman Exhibit 6 (letter from the EPA Region III Chief of Brownfield and Site Inspection of the Superfund program).  PECO was again represented by Shari Gribbin, Esq., and Fernandes was present.  PECO 2 was submitted for the record (October 17 Letter to Freeman, Freeman Photos 1,2, &3, Fernandes Memo on Field Report. PECO photos 1-5, and Schematic map of area).


Because of a scheduling error, no court reporter was available for the second Prehearing Conference.  However, the proceeding was audio-taped, and the tapes were sent to a court reporting firm.  OALJ’s offices in Philadelphia received the transcript of 56 pages on December 12, 2002.


On November 14, 2002, PECO filed a Motion to Dismiss (Motion) with the Commission, and on November 15, served it on Freeman (See Certificate of Service attached to Motion).  PECO also attached to the Motion a Notice to Plead calling for a Reply twenty (20) days from the date of service of the Notice, and Exhibits A, B, and C (Freeman Complaint; letter to Freeman and PECO Answer, and PECO 2).  On November 25, 2002, Freeman filed a letter-request for an extension of time to file a Reply.



On December 2, 2002, ALJ Turner served an Order granting Freeman an extension of time until December 20, 2002 to respond to PECO’s Motion.


The ALJ underwent spine surgery on December 12, 2002.  She eventually returned to work in 2003, and continued with her recovery.  



On December 17, 2002, Freeman filed her response opposing PECO’s Motion.  She attached a copy of a letter to her from the EPA dated August 16, 2000.


Freeman contacted the ALJ’s office to inquire about the status of the case.


On July 9, 2003, the ALJ served an Order closing the record (Prehearing Order No. 3).  The record had not been closed in this case, primarily because it is before the Commission on a Motion to Dismiss and Response, but also because of the confusion surrounding the second transcript and the ALJ’s absence from the office.  Although two Prehearing Conferences have been held, no hearing has been held.  However, the ALJ believed that it was then time to cure the record closure omission, and to consider that the record is closed.



After receiving this Order, Marlene Freeman called the ALJ to find out why her case had been closed.  The ALJ informed her that her case had not been closed, but that the record had been closed for purposes of receipt of evidence and preparation of an initial decision.  Freeman indicated that she might want to submit further documentation.


Subsequently, by an undated letter received in Philadelphia on November 14, 2003, Marlene Freeman requested that the record be opened to allow into evidence a letter dated August 16, 2000 from Stephen D. Jarvela of the United States Environmental Protection Agency (August 16 EPA letter) to herself, which she attached to her letter.  She wanted it admitted as evidence to support her claim that this matter does involve the safety of her public utilities.  She explains her delay in submitting the letter because she has been ill for six (6) months.  She told us of her illness at the Prehearing Conferences.  I am sorry for her illness.



The ALJ provided a copy of the letter to Counsel for PECO by fax in an exchange of emails on November 18, 2003.  Counsel stated that she had already received a copy of the letter; the ALJ stated she had not received a response; counsel said she was waiting for a signal from the ALJ; the ALJ then asked for a response, and counsel said she would file one.  To date, the ALJ has not received a response from her.



On December 12, 2003, the ALJ Served Prehearing Order No. 4, reopening the record in this case as of the date of the Order, and included the cover letter and attached letter in the record.  Copies for the case file were provided to the Commission’s Secretary’s Bureau in Harrisburg, PA.  The ALJ discussed evidentiary problems with the letter, and cautioned that although the ALJ had included this letter in the record at Freeman’s request, Freeman must understand that the ALJ cannot accord it much, if any, formal weight or relevance in this proceeding.



The ALJ will not make any findings of fact here because no hearing has been held, and the record here was made informally, e.g., comments and exhibits were not taken under oath.  However, certain facts and the contents of some exhibits were established by agreement between the parties, and these agreements will be noted.  The ALJ will discuss the transcript and the exhibits.
DISCUSSION


The Commission has jurisdiction over PECO’s installation of facilities to provide, and its rendition of, electric and or natural gas service to Freeman.  Under Section 1501 of the Public Utility Code (Code) (relating to Character of service and facilities), PECO must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C. S. §1501.  Service is defined to include “any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities...in the performance of their duties under this part to their patrons, employees, other utilities and the public…”  66 Pa. C. S. §102.  (Emphases added).  However broad this definition may be, it is not guaranteed to include monitoring wells to a public water supply, or to an old pre-existing illegal landfill on a right-of-way used by PECO, if any such exist, and it does not include hazardous substances.



If this case went to hearing, Freeman would have the burden of proof to show that PECO’s service to her is or was unreasonable or inadequate by virtue of the wells in question.  66 Pa.C.S. §332 (a).  If Freeman had made out a prima facie case, then PECO would have had the burden of going forward with rebuttal evidence.



However, PECO has filed a Motion to Dismiss (Motion) for lack of jurisdiction which is well founded.  Preliminary Motions, Motions for Judgment on the Pleadings and for Summary Judgment, and motions seeking relief, including hearing motions, are authorized by the Commission’s regulations.  52 Pa. Code §§5.101, 5.102, and 5.103.  The Commission’s regulations also prescribe the contents of a formal complaint.  52 Pa. Code §5.22.  Counsel for PECO relies on Section 5.101 of the regulations as if she were filing a preliminary motion.  Section 5.101 (a) relates to Motions to Dismiss for lack of jurisdiction.  However, this Motion clearly does not meet the criteria for a Preliminary Motion, as it was not filed with the Answer.  52 Pa. Code §5.101(b).  Section 5.103 provides in pertinent part:
§5.103.  Motions.
  (a)
Scope and content.  A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 2 and 3 (relating to rules of administrative practice and procedure; and special provisions).  A motion shall set forth the ruling or relief sought, and state the grounds therefore and the statutory or other authority upon which it relies.

  (b)
Presentation of motions.  A motion may be made in writing at any time, and a motion made during a hearing may be stated orally upon the record, or the presiding officer may require that an oral motion be reduced to writing and filed separately.
*   *  *

  (d)
Rulings on Motions
*   *...*

(2)
A motion made during the course of hearing, which if granted would otherwise dispose of parties’ rights, should be acted upon by the presiding officer prior to taking further testimony if, in the opinion of the presiding officer, the action is warranted.
(3)
If a motion involves a question of jurisdiction, the establishment of a prima facie case or standing, the presiding officer may render a final determination with regard to a motion prior to the termination of hearings by issuing an initial or recommended decision.
(Emphasis added) 52 Pa. Code §5.103.  



Here the ALJ concludes that it is proper to rule on the Motion before proceeding to hearing.



Moreover, the Public Utility Code allows the Commission to dismiss a complaint without a hearing if in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. §703(b) 

The Prehearing Conferences


During the first Prehearing Conference, it was established and agreed that the two monitoring wells to which Freeman alludes in her complaint, and which PECO admitted were on its property, exist in association with a public water supply, and are not used by PECO to provide service. Tr. 9; Freeman 1.  These monitoring wells were apparently part of a transaction which was approved by the PUC at A-222200F2000 by its Order of August 30, 2002, whereby the Township of Middletown transferred its assets and service obligations to Bucks Water & Sewer Authority, and was permitted to abandon service.  Freeman 1-3


Freeman then focused our attention on three black metal pipes, about six feet tall that are located on a strip of PECO land between Langhorne Valley Road and Paxson Lane, between a metal tower carrying a transmission line, also on the same strip of land and the road
.  PECO Exh. 2, PECO Photos 1-5; Freeman Photos 1, 2, & 3.  She is concerned whether they are vents, possibly for methane gas.  E.g.Tr.47.  Freeman also said that she was concerned about gas facilities located in this area.  Shown in Freeman photos 1, 2, and 3; and, PECO photos 1-4; also see Fernandes Memo in PECO 2.  The ALJ ruled that to avoid confusion, these objects should be referred to as “pipes” and not monitoring wells, because the monitoring wells are part of another case.  Tr. 9



The first time that PECO was notified that the pipes were the object of Freeman’s complaint was at the first Prehearing Conference.  PECO agreed to perform a field visit, and to research ownership of the right-of-way
 where they are located.  Tr. 8-9.  These were done, and the information became part of PECO 2.


PECO’s explanation is that:
At the time of the settlement conference, further information was provided as to the specific structures that were the subject of the complaint so we were able to locate such structures fairly quickly.  Upon arriving at the property, the three (3) structures that were observed were located adjacent to transmission tower 12-220-59, on a strip of PECO property between Langhorne Yardley Road and Paxson Lane.  These three (3) structures were constructed of a stainless steel material and were approximately 8 inches in diameter and 6 feet in height and buried to a depth of approximately 1 foot below the ground surface.  The top of these structures consisted of a steel plate that was cut open in the center and welded to the steel pipes.  These structures were hollow and did not have any water in them.

Based on our observations and experience, it appears that these structures are hollow steel pipes and not monitoring wells.  At this time, there are no PECO records indicating anything to the contrary nor has PECO ever utilized these structures as monitoring wells.  Attached are some photographs of these pipes.  It appears that these steel pipes were installed as a protective barrier to the transmission tower.

In addition, we also observed gas line markers in the right-of-way that appear to be installed along a gas line.  The presence of a 4” gas line in this right-of-way was confirmed by our Real Estate and Gas Departments.

PECO 2, 2d Document


Freeman does not accept PECO’s proffered explanation of the pipes:

The three pipes that are on the property, we still don’t know, two years later, what the purpose of them were, and also who installed them.  If, in fact, they are barriers, they should know who installed them and what are they barriers for.

Based on the information that you said to me, I realize that, you know, I asked what these were, if there was any test results from these.  Even if they were vents there were tests that would be done periodically to get a sample from them.  And our gas lines are in the vicinity.  They are not marked.  According to the zoning map the substation isn’t even there on the map.

Tr. 33-34.  Freeman then came to pin her claims against PECO on the safety of gas facilities in the strip of land, see Tr. 38, and on her historic and continuing concern about the safety of the gas supply.  She has submitted the August 16 letter form the EPA in support of this claim.


There are three evidentiary problems with the August 16 EPA letter.  One, it cannot be verified as a letter from the author.  Two, it is hearsay since it contains unsworn statements made outside the forum by the author of the letter, and therefore, no finding of fact could be based on it unless the statements were to be corroborated by other reliable evidence.  Three, it is not relevant here because there were no allegations regarding the problem of fill and gas lines in Freeman’s original complaint.  She averred that she has hazardous substances on her property, and alleged that PECO had two monitoring wells near her property, and would not tell her who installed them, or give her test results.  Setting aside the first two evidentiary problems, the letter does show that Freeman was pursuing inquiries about the installation of gas lines over fill in 2000.  This actually highlights her failure to include allegations about the safety of gas facilities in her complaint.


The allegation paragraph of Freeman’s complaint is set forth verbatim below:

There are 2 monitoring wells on PECO property in Maple Point Development.  We have requested results (tests) from these wells & they refuse to furnish the information of who installed the wells & the results.

Freeman wants the Commission to do the following:
Since PECO claims they did not install wells, inform us of who did, when, why & how.  Provide us with ALL results.  Our property is located in the vicinity & we have hazardous substances on our property.  Is it coming from the PECO property?
Clearly, her concern is the source of hazardous substances on her property, and not the condition of gas lines that provide service to her development.


The ALJ ruled that the matter of the safety of PECO’s gas supply facilities was outside the allegations of the complaint as filed.  Tr. 44.  The Commissions regulations allow amendments of pleadings.  A modification of a complaint may be made in writing as long as it is filed more than five (5) days before the hearing in the case.  52 Pa. Code §5.91.  That was not done here.  Alternatively, a complaint may be amended to conform to the evidence at hearing with the agreement of the parties, or if objected to, when it appears that the evidence to be received will serve the presentation of the merits of the proceeding, without prejudicing the public interest or the rights of a participant.  52 Pa.Code §5.92.  Here, PECO certainly did not agree to include the new issue and evidence.  The ALJ opines that the gas facilities issue would not aid in the presentation of the original complaint and that it would not be in the public interest to broaden this complaint, which should otherwise be dismissed, to include it. 


As this case has developed, it is also clear that Freeman wants to have some handle or tool to use against PECO and to force it to give her information which she believes that it has, to what end she never clearly stated on the record
.  


Freeman expressed surprise that I would not agree to force PECO to provide information, and said that she thought that the PUC had the authority to order utilities to provide information.  Tr. 49.  The PUC does have this power; see various sections of the Public Utility Code, 66Pa.C. S. §§101, et seq.; 52 Pa. Code §§5.321-5.373, 5.421; however, it must be used in pursuit of some matter within its jurisdiction.  That jurisdiction, as set forth in the Public Utility Code, 66 Pa.C.S. §§501; 1301, 1307, 1501, is to regulate public utilities in their performance in the provision of public utility service, and in their fiscal performance, such as rate setting.



The presence of hazardous substances does not fall within the Commission’s jurisdiction.  It does fall within the province of other federal and Commonwealth agencies. This ALJ is not familiar with the various statutes and agencies that do set forth standards and do have jurisdiction in this area, but Freeman herself provided some information about this.



At the second Prehearing Conference, Freeman submitted a letter to her dated October 8, 2002 (Oct.8 EPA letter) from James M. McCreary, Chief, Brownfields and Site Assessment Section, US Environmental Protection Agency, Region III.  This letter was marked as Freeman Exhibit 6.  Tr. 30.  This letter of course has the same hearsay problems as the previous letter, except that it does contain statements against Freeman’s interests in this complaint proceeding, which would bring it under a hearsay exception.  PECO did not object to this letter, and no ruling was made admitting or excluding it.  Once again setting aside the evidentiary issues, which weigh in favor of admission, the letter contains relevant information.



Freeman submitted the letter to show that by letter dated March 1, 2002 EPA had questioned PECO regarding “three structures (3) in the PECO right of way of the Maple Point Development area” [presumably these are the same as the three pipes]; that it had not yet received a written response, although PECO had responded through several telephone conversations; and, that the investigation was still pending.  Oct. 8 EPA Letter, p. 2.  The fact that EPA still had or has an ongoing investigation into these structures argues that EPA does have jurisdiction, and against any PUC jurisdiction over them.



Moreover, the letter also states that at least two other investigations into hazardous substances have been concluded after finding no actionable evidence.  The EPA letter states that EPA has received extensive information from Freeman over the last 10 to 12 years regarding disposal activities in the Maple Point Development area, and that it has reviewed it together with information in its files.  Regarding Freeman’s recently submitted information about the Maple Point Dump site, EPA staff investigated thoroughly, and the survey and sampling did not demonstrate any risk to human health or environment, and EPA does not intend to pursue the matter further.  Id., p.1


Over the past year, the majority of issues Freeman brought to the Superfund program had been related to the drinking water supply, and McCreary referred her to the Water Protection Division, Safe Drinking Water Branch.  Id.


He then states that the Agency for Toxic Substances and Disease Registry (ATSDR) is a federal public health agency dedicated to prevent adverse human health effects and diminished quality of life caused by exposure to hazardous substances from various sources.  McCreary then states that the Superfund program has shared Freeman’s concerns with ATSDR; that ATDSR has completed two health consultations dated April 5, 2000 and May 24, 2000; determined that there were no elevated levels of hazardous contaminants; that no further action was warranted; and, that therefore this issue is not being investigated further.  Id., p. 2


Clearly, Freeman is aware of, and has contact with, at least one agency that does have jurisdiction over hazardous substances, and has been in repeated in contact with that one agency.  I sympathize with Freeman because of her illness, and her persistence against bureaucracy.  However, she has not proved her point with EPA, and has now turned to the PUC.  But the PUC does not have jurisdiction to hear her

Motion to Dismiss



The standard followed by the Commission when considering a motion to dismiss was set forth in a recent ALJ order:


The filing of preliminary motions before the Commission is similar or analogous to the filing of preliminary objections in Pennsylvania civil practice.  See, Rule 1017(b), Pennsylvania Rules of Civil Procedure.  The Supreme Court of Pennsylvania has held that a case should be dismissed on preliminary objections only when the dismissal is clearly warranted and free from doubt.  See, e.g., Interstate Traveller Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (1979).  The Commission follows the same standard in ruling on preliminary motions seeking the dismissal of a complaint.

Order Denying Preliminary Motion to Dismiss Complaint, ALJ Robert Meehan, C-20042354 – Josephine Greaves v PECO Energy Company, April 21, 2004, at 1-2.  Further on in this ruling, the Judge states “One of the principles utilized by the Pennsylvania civil courts in ruling on a preliminary objection seeking the dismissal of a complaint is that the complaint must be interpreted and construed in the light most favorable to the party filing the complaint”.  Id. at 2.  Generally, if there are disputed matters of fact, the case should go to hearing.



Here there are strong differences as to matters of fact about the three pipes, Tr. 33, 38, but these factual differences are raised with regard to a matter which is outside the Commission’s jurisdiction, i.e., hazardous substances.  It is clear and free from doubt that the gravamen of the complaint is outside the Commission’s jurisdiction.  Even when construed in the most favorable light, Freeman’s complaint does not justify sending it to hearing.


In its regulations, the Commission has set forth guidance as to the contents of a formal complaint:



§5.22.  Contents of formal complaint.
  (a)
A formal complaint shall set forth the following:

*  *  *

(4)
The act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

52 Pa. Code §5.22



Here, Freeman has alleged that PECO may be the source of hazardous substances on her property.  She does not allege a violation of a Commission order, or of a statute that the Commission has jurisdiction to administer, or of a regulation of the Commission.



PECO argues in its Motion to Dismiss that:

Every public utility has an obligation to furnish adequate, efficient and reasonable service and to make the accommodations necessary to provide such service safely.  66 Pa. C.S. §1501.  The Pennsylvania legislature has granted the Commission exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of such public utility services.  66 Pa. C.S. §§101, et seq..  “As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (“Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.”  Margaret Peschka v. Equitable Gas Company, 2002 Pa. Lexis 9 at 9 (citing Feingold v. Bell of Pa, 477 Pa. 1, 383 A.2d 1191 (1977)).  As such, any Complaint brought before the Commission raising issues of the reasonableness, adequacy and sufficiency of public utility services would properly before this Commission.


However, a Complaint that essentially requests that the Commission require a public utility submit information regarding testing mechanisms potentially used by the Environmental Protection Agency (“EPA”) that are located on that public utility’s property does not raise issues of the reasonableness, adequacy and sufficiency of the utility services provided to that customer.

Motion at 4-5.  



I agree, and for this reason, and for all the reasons included in these discussions, the complaint will be dismissed.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties but not over the subject matter.



2.
It would not aid in the presentation of any jurisdictional subject matter, or serve the public interest, to allow amendment of this complaint to include safety of PECO’s jurisdictional gas facilities which are used to serve Complainant.  52 Pa. Code §5.92



3.
The Commission has jurisdiction as enumerated in the Public Utility Code to regulate public utilities in their provision of public utility service and their ratemaking and certain other financial activity.  Its enumerated powers do not include regulation of hazardous substances.



4.
The Complainant has not alleged any violation of the Public Utility Code, or a Commission Order, or the Commission’s regulations, or of PECO’s tariff, or of any other law or regulation over which the Commission has jurisdiction.



5.
The Commission may dismiss any complaint without a hearing if in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. §703(b).



6.
A hearing is necessary only to resolve jurisdictional disputed questions of fact, and when the Commission has no jurisdiction over the subject matter of the dispute, the Commission need not hold a hearing.



7.
This case does not involve disputed questions of fact that fall within the Commission’s jurisdiction.  The only disputes fall outside the Commission’s jurisdiction.



8.
A hearing is not necessary in the public interest in this case.
ORDER



THEREFORE,



IT IS ORDERED:



1.
PECO Energy Company’s Motion to Dismiss the complaint docketed as 

C-20026988, Marlene Freeman v. PECO Energy Company is hereby granted, and the complaint shall be dismissed, and the file shall be marked closed.







__________________________________







Allison K. Turner








Administrative Law Judge

Date:
June 21, 2004
	� 	These are presumably the same three pipes that were part of her inquiry to Gribbin in her July 1, 2002 letter.


	� 	Gribbin’s research showed that PECO owns this land in fee, rather than holding an easement or right-of-way, and states to avoid confusion, she will henceforward refer to it as a strip of land.  PECO 2, first page.  I will also refer to it this way.


	� 	But see Freeman letter of July 1, 2002 averring that she and several of her neighbors have cancer.
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