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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by the Municipal Authority of the Township of Robinson (MATR) on May 18, 2004, and by Amicus Pennsylvania Municipal Authorities Association (PMAA) on May 17, 2004, to the Initial Decision (I.D.) issued herein on April 28, 2004, by Administrative Law Judge (ALJ) Larry Gesoff.  On May 27, 2004, Pennsylvania-American Water Company (PAWC) filed Reply Exceptions, as did the West Allegheny County Municipal Authority (WACMA) on May 28, 2004.  






History of Proceeding


On April 15, 2003, MATR filed a Complaint and Petition for Declaratory Order, asking the Commission: (i) to void a Water Sales Agreement (the PAWC Agreement) between PAWC and WACMA as an unlawful exercise of Rider DRS-Demand Based Resale Service (Rider DRS), as set forth in PAWC’s tariff; (ii) to declare that any sales by PAWC to WACMA must be priced at PAWC’s Group A Resale Rate; and (iii) to prohibit PAWC from beginning service pursuant to the Agreement and from constructing any facilities regarding such service.



On May 16, 2003, PAWC filed an Answer and New Matter.  On June 4, 2003, MATR filed a Reply to PAWC’s New Matter.  On June 16, 2003, PMAA filed a Motion
 to Intervene for the limited purpose of filing an Amicus Brief.  At Prehearing Conference held on July 18, 2003, counsel for PMAA agreed to file an Amicus Brief at the conclusion of the hearing and the Parties did not object to PMAA’s intervention.  (Tr. at 8).  



On July 14, 2003, WACMA filed a Petition to Intervene, which was granted by the ALJ.  The Parties pre-filed written direct testimony, but no rebuttal or surrebuttal testimony.
  A hearing was held on January 21, 2004.  MATR, PAWC, and WACMA 
were represented by counsel.  The Parties agreed to make the Complaint and Answer part of the record.  (Tr. at 10).



By letter dated February 4, 2004, PAWC informed the ALJ that on February 3, 2004, PAWC began to serve WACMA under the PAWC Agreement because the Pennsylvania Department of Environmental Protection (DEP) had issued the water allocation and public water supply permits required by the PAWC Agreement.  On February 12, 2004, MATR filed a Petition for Interim Emergency Order (Petition) asking that the sale of water by PAWC to WACMA under the PAWC Agreement be barred until the Commission enters a final order in this proceeding.  PAWC subsequently filed an Answer to MATR’s Petition.  


After a hearing on this issue, the ALJ, by Interim Emergency Order issued February 19, 2004, denied MATR’s Petition and issued a separate order certifying the question of the denial of the relief MATR requested to the Commission as a material question.  See Section 5.305 of our Regulations, 52 Pa. Code § 5.305, relating to interlocutory review of a material question submitted by a presiding officer.  By Opinion and Order entered March 19, 2004, (Ratification Order) the Commission denied MATR’s Petition and ratified and adopted the Interim Emergency Order as its action. 



MATR, PAWC, WACMA and PMAA filed Main Briefs on March 8, 2004.  MATR, PAWC, WACMA filed Reply Briefs on April 2, 2004.  The record, which consists of the above-mentioned exhibits and a 136-page transcription of the notes of testimony, closed on April 2, 2003.  


In his Initial Decision, issued on April 28, 2004, ALJ Gesoff found that “the plain language and history of Rider DRS make it clear that the Rider is to be used to retain and attract incremental load.”  (I.D. at 16).  The ALJ also concluded that the Agreement between PAWC and WACMA fully satisfied the criteria for application of Rider DRS (I.D. at 18-22).  Finally, the ALJ rejected the arguments presented by MATR and the PMAA that the Agreement somehow violated the “Filed Rate Doctrine” and/or the anti-discrimination provisions of Section 1304 of the Public Utility Code (Code), 66 Pa. C.S. § 1304.  Accordingly, ALJ Gesoff recommended that MATR’s Complaint be dismissed and that this proceeding be terminated.  (I.D. at 5-6, 24-25).  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted. 

Discussion



By way of background, WACMA is a municipal corporation, organized under the Pennsylvania Municipality Authorities Act of 2001, which provides water service to the public in North Fayette Township.  Because WACMA lacks its own sources of water supply, it has, for many years, purchased all of its water requirements from adjacent interconnected water suppliers, including PAWC, MATR, and the Moon Township Municipal Authority.  In addition, we note that WACMA, or its predecessors, has purchased water from the company (West Penn Water Company, a predecessor to PAWC) for resale through a single meter point of interconnection located within PAWC’s service territory in South Fayette Township, Allegheny County, since 1957.


In recent years, WACMA bought the majority of its water from MATR pursuant to the terms of a twenty-year agreement entered into by the Parties in 1983.  In light of the fact that the agreement was scheduled to expire in October 2003, WACMA explored with MATR the possibility of renewing their water sales arrangement.  Althougt various proposals were exchanged during the second half of the year 2002, the Parties were unable to come to a meeting of the minds.  The major stumbling block was MATR’s insistence that any new contract extend for a period which WACMA believed was excessive.



When WACMA and MATR reached an impasse in early 2003, WACMA initiated discussions with PAWC to see whether PAWC would be able and willing to take on a larger role in meeting WACMA’s long-term water needs.  Thereafter, on March 28, 2003, WACMA and PAWC executed a fifteen year Water Sales Agreement (the Agreement) which called for PAWC to construct three additional interconnections with WACMA and become WACMA’s primary water supplier.
  The Agreement was negotiated in accordance with the terms of PAWC’s Rider DRS, as set forth in PAWC’s tariff.  Pursuant to the Commission’s Order entered June 6, 1996, at Docket No. R‑00943231, the Agreement was filed, on a confidential basis, with the Commission and the Office of Consumer Advocate.



Among other things, the Commission’s Final Order in PAWC’s 1995 water base rate case, entered July 24, 1995, at Docket No. R-00943231, approved three tariff riders: Rider DRS (Demand Resale Service), Rider DIS (Demand Industrial Service) and EGS (Electric Generation Service).  Subsequently, Rider DRS was revised to require that: (a) Rider DRS set forth floor and ceiling rates; (2) DRS service agreements be filed with the Commission on a confidential basis within 5 days of execution and not be subject to public disclosure except by petition made and granted by the Commission; and (c) Rider DRS rates be subject to an escalation clause.  (PAWC St. 1 at 2-3).


PAWC’s Rider DRS is available to any customer who: (1) purchases water from PAWC for resale; (2) enters into a Service Agreement for a term of not less than 10 years; (3) during the original and any renewal terms of the Service Agreement, agrees to maintain a daily load factor of not less than 0.75; and (4) has a viable competitive alternative to service from PAWC and intends to select that alternative to the detriment of PAWC and its other customers.  Rider DRS also provides that the rates to be charged qualifying customers shall not exceed the “Maximum Rate,” not be less than the “Minimum Rate,” both as defined in Rider DRS, and shall be subject to an agreed upon “Escalation Clause.  (PAWC St. 1 at 4; PAWC Exh. 1-A; Findings of Fact Nos. 27 and 28, I.D. at 11-12).


On April 15, 2003, MATR filed a Complaint and Petition for Declaratory Order, thus initiating the procedural history herein recounted above.  In its Complaint, MATR asked the Commission (i) to void the Agreement between PAWC and WACMA as an unlawful exercise of Rider DRS; (ii) to declare that any sales by PAWC to WACMA must be priced at PAWC’s “Group A Resale Rate;” and (iii) to prohibit PAWC from commencing service pursuant to the Agreement and from constructing any facilities with respect to such service.  Subsequently, PAWC filed an Answer and New Matter to MATR’s Complaint.  In its New Matter, PAWC argued that WACMA satisfied Rider DRS’ availability requirements and also argued that the rate contained in the Agreement was substantially greater than the “Minimum Rate” mandated by Rider DRS.  





In his Initial Decision, ALJ Gesoff reached thirty-three Findings of Fact (I. D. at 5-14) and also drew six Conclusions of Law (I.D. at 24).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Wheeling & Lake Erie Railroad Company v. Pa. PUC, 778 A. 2d 785, 794 (Pa. Cmwlth. Ct. 2001), also see, generally, University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. Ct. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

MATR’s Exceptions



In its Exception No. 1, MATR contends that Rider DRS should be narrowly construed and only invoked, where necessary, to retain existing load and no more.  For example, MATR asserts that Rider DRS should be available only “to a present customer who is already purchasing water from PAWC.”  (MATR Exc. at 13).  MATR further argues that it was never contemplated that Rider DRS would be utilized “in the context of attracting a customer away from another water supplier.  (MATR Exc. at 20).  MATR  asserts that Rider DRS cannot be utilized in a manner that results in any loss of existing sales by an alternative provider.  According to MATR, these limitations can be gleaned from the “plain language” of Rider DRS and from excerpts of the record developed at Docket No. R-00943231, wherein Rider DRS was first proposed and approved.
 




There is not much evidence in the record developed at Docket No. R‑00943231 to support MATR’s argument.  While MATR is correct that more time was devoted in that case to discussing the retention of load than the attraction of load, PAWC identified both goals therein as critical when it first proposed Rider DRS.  Thus, in his direct testimony in that proceeding, PAWC witness Robowski explained that PAWC proposed Rider DRS “to enhance its ability to maintain its existing customer base and, hopefully, attract new customers.”  (MATR Exh. 5; I.D. at 16-17).  Thereafter, in its Initial Brief in that proceeding, PAWC described the purpose of its competitive rate riders in terms of “retaining or attracting incremental load.”  (PAWC Exh. 3-A).  For the above reasons, MATR’s Exception No. 1 is denied.


In its Exception No. 2, MATR contends that, in the alternative, PAWC was never at risk of losing load and, therefore, had no need to invoke Rider DRS.  In support of this argument, MATR avers that “[n]o evidence was produced during these proceedings of a proposal by MATR or anyone else to significantly reduce or eliminate PAWC’s service to WACMA.”  (MATR Exc. at 9).  MATR furthermore claims that it would have been willing to accept a 75% minimum take requirement and that, as such, it “was not offering to provide WACMA with all of its water needs.”  (MATR Exc. at 25).



We note initially that MATR, as early as 1999, specifically raised the possibility of furnishing 100% of WACMA’s needs.  In 1999, two formerly separate WACMA systems were interconnected, making it possible for MATR to serve the area previously served exclusively by PAWC.  Thereafter, MATR’s sales to WACMA increased markedly, while PAWC’s sales to WACMA plummeted.  (MATR Exh. 4).  





Secondly, we note that the issue herein is not whether MATR made a formal proposal to completely displace PAWC as a supply source.  Rather, the issue is whether WACMA had a viable competitive alternative to service from PAWC, and intended to select that alternative to the detriment of PAWC and its other customers.  That WACMA had such competitive options cannot be seriously disputed.  In fact, as found by the ALJ, WACMA had at least two, viz., MATR and Moon Township.  (I.D. at 21-22).  For the above reasons, MATR’s Exception No. 2 is denied.  


In its Exception No. 3, MATR implies that it is a victim of PAWC’s predatory overtures.  Specifically, PAWC is accused of trying to “steal a competitor’s customers” by “undercut[ting] another supplier’s rates” in an attempt to “destroy competition.”  (MATR Exc. at 14, 19).


Initially, we note that a municipal authority, such as MATR, has no legally‑protected franchise nor any exclusive service territory.  See Application of Pennsylvania-American Water Company (City of Coatesville Authority), 2001 Pa. PUC LEXIS 5.  In other words, MATR has no absolute right to sell water to WACMA or, for that matter, to anyone.  Whatever contractual relationship MATR once enjoyed with WACMA ceased to exist when MATR’s 1983 Agreement with WACMA, as extended, expired earlier this year.


We are mindful that by upholding PAWC’s use of Rider DRS, we will deprive MATR of a large volume of sales, to the detriment of MATR and its customers.  MATR will lose the revenue from the sales, and its remaining customers might be on the receiving end of a rate increase.  This predicament, however, is not the fault of WACMA or PAWC.  It resulted from the failed negotiations between MATR and WACMA.  (See I.D., Findings of Fact Nos. 7-20).  WACMA made its position clear at all times during the negotiations, but MATR did not.  Faced with an expiring contract and the eleventh hour escalation of terms it had previously rejected, WACMA contracted with PAWC.  



On this record, therefore, PAWC did not engage in predatory practices and did not entice WACMA to leave MATR.  To the contrary, WACMA turned to PAWC only after concluding that MATR was not prepared to negotiate in good faith.  Stated simply, MATR was provided every opportunity to strike a deal with WACMA, but decided instead to try to prolong the negotiations in the hope of extracting from WACMA even more favorable terms.  (I.D. at 23).  For the above reasons, MATR’s Exception No. 3 is denied.    



In its Exception No. 4, MATR contended that its Complaint should be upheld because, inter alia, it has: (1) expended “substantial funds” to provide service to WACMA; and (2) “would be compelled to raise its water rates by approximately 30% if it were to lose WACMA as a customer.  (MATR Exc. at 3, 9). 


MATR’s first argument is that it has expended “substantial funds” to provide service to WACMA.  Specifically, MATR witness Mr. Lenze testified that there were two projects which were undertaken, at least in part, in order for MATR to be able to continue to serve WACMA:  (i) a purported $4.0 million expansion of MATR’s treatment plant in 1995; and (ii) design and engineering work related to a possible expansion of MATR’s “main water transmission line.”  


We note, however, that there were other, arguably more important reasons why MATR made these investments.  We note initially that Mr. Lenze overstated the cost of the 1995 project by quoting a figure that encompassed not only an expansion of the plant’s capacity, but the installation of a wastewater treatment system as well.  (Tr. at 28‑30).  More significantly, a driving force behind the decision to construct additional treatment capacity was the fact that, in the early 1990’s, MATR entered into a long term contract to supply at least 85% of Findlay Township’s requirements.  (Tr. at 33-35).


With regard to WACMA’s role in the expansion of the water line, we note that construction of that line has not even commenced yet.  (Tr. at 35-36).  Second, there would be no need for this work until at least the year 2008, if PAWC were to supplant MATR as WACMA’s primary supplier.  (Tr. at 48-49).  Third, as MATR noted in its application to the Department of Environmental Protection for grant money, one of the principal purposes of this project is to increase fire flows to MATR’s own customers, not to serve WACMA.  (Tr. at 46-47).


MATR’s second argument is that it would have to increase its rates by 30% if it were to lose WACMA as a customer.  That claim was based on work performed by Mr. Antonelli.  (Tr. at 39).  There are at least three serious problems with his rate analysis.  First, he significantly overstated the revenues that MATR’s sales to WACMA would likely produce on a normalized, ongoing basis.  (Tr. at 51-52).  Second, he ignored the savings that would accrue to MATR in the form of avoided purchased water costs if WACMA were no longer a customer.  Those costs approximated $460,000 in MATR’s most recent (2002-2003) fiscal year.  (Tr. at 52-54).  Third, he disregarded the capital cost savings that MATR would realize by being able to defer certain major improvement projects. 


In short, MATR’s rate analysis relevant to this claim is severely flawed, and should therefore be disregared.  For the above reasons, MATR’s Exception No. 4 is denied.
PMAA’s Exceptions


In its Exception No. 1, PMAA urges the Commission to reject the use of Rider DRS in this instance in order to “level the playing field.”  (PMAA Exc. at 4).


We find this Exception not to be meritorious.  We note that municipal authorities enjoy certain distinct advantages as compared with for-profit companies.  For example, municipal authorities can issue tax exempt debt and, therefore, generally have lower borrowing costs.  Additionally, they do not pay Federal or State income taxes.  Consequently, rather than “leveling the playing field,” PMAA appears to be asking the Commission to tilt the playing field in its favor by denying PAWC the ability to compete from incremental load.  For this reason, PMAA’s Exception No. 1 is denied.  



In its Exception No. 2, PMAA asserts that the ALJ “failed to understand” its Filed Rate Doctrine argument, purportedly because he was incapable or unwilling to do so.  (PMAA Exc. at 3).



We also find this Exception not to be meritorious.  Contrary to PMAA’s  belief, the Filed Rate Doctrine was not developed to police competition between utilities and has nothing to do with creating “an even playing field.”  Rather, it stands for the proposition that a utility must charge the rates on file with the Commission unless and until those filed rates are changed.  The Filed Rate Doctrine is not relevant to the instant proceeding because the rate contained in PAWC’s Agreement with WACMA falls well within the range of just and reasonable rates defined by Rider DRS.  For the above reason, PMAA’s Exception No. 2 is denied.


In conclusion, as we observed in rejecting MATR’s Petition for Interim Emergency Order:  “[W]hile MATR would certainly benefit if its requested relief were granted, the public, as represented by the interests of PAWC and WACMA, and their respective customers, would be significantly disadvantaged.”  (Opinion and Order of March 18, 2004 at 7-8).
Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by MATR and by PMAA are not meritorious, and, as a result, they will be denied.  Accordingly, the ALJ’s Initial Decision will be adopted; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by the Municipal Authority of the Township of Robinson on May 18, 2004, to the Initial Decision of Administrative Law Judge Larry Gesoff, are hereby denied.


2.
That the Exceptions filed by the Pennsylvania Municipal Authorities Association on May 17, 2004, to the Initial Decision of Administrative Law Judge Larry Gesoff, are hereby denied.


3.
That the Initial Decision of Administrative Law Judge Larry Gesoff herein, issued on April 28, 2004, is hereby adopted.


4.
That the Complaint of the Municipal Authority of the Township of Robinson against Pennsylvania-American Water Company at Docket No. C-20030092 is dismissed.



5.
That the docket in this proceeding is marked “closed.” 







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 19, 2004
ORDER ENTERED:  August 19, 2004



	� 	Pursuant to the Commission’s Order entered June 6, 1996, at Docket No. R�00943231, PAWC filed the Agreement on a confidential basis with the Commission and the Office of Consumer Advocate, on March 28, 2003.  (See I.D., Finding of Fact No. 27). 


	� 	The correct pleading to obtain intervenor status is a petition, which is how the ALJ regarded the instant Motion.


	�	For a summary of the testimony and exhibits herein, the reader is referred to page 3 of the Initial Decision. 


	�	All three interconnections are to be located in PAWC’s existing service territory and hence there was no need for PAWC to request an expansion of its already certificated rights. 


	�	We note that there is no evidentiary or other basis for reading into Rider DRS the restrictions that MATR now seeks to impose.  To the contrary, the “plain language” of Rider DRS makes it clear that the Commission fully understood that that Rider could be used for the dual purpose of retaining and attracting incremental load.  Otherwise, as outlined by ALJ Gesoff, the reference to “additional facilities” as a component of the minimum costs to be recovered under Rider DRS would be meaningless. 
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