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HISTORY OF THE PROCEEDING

On September 24, 2003, David Bookstaber (Mr. Bookstaber) filed a Formal Complaint against PECO Energy Company (PECO) disputing the company’s procedures for requesting a security deposit and also questioning an estimated bill issued shortly after his account was initiated.  On October 29, 2003, PECO filed an answer admitting and denying the various allegations of the Complaint.

A Telephone Hearing Notice, dated January 13, 2004, notified the parties that an Initial Telephone Hearing was scheduled for Monday, April 5, 2004.  This case was assigned to Administrative Law Judge (ALJ) Schnierle.  
On January 14, 2004, ALJ Schnierle issued a Prehearing Order setting forth the procedural rules that would be applied at the hearing.  The order included procedures for the submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery, the complainant’s burden of proof, and the Commission policy encouraging settlements.  
Due to ALJ Schnierle’s impending retirement from the Commission, this case was reassigned to me by Judge Change Notice dated April 2, 2004.  
In accordance with the provisions of the Prehearing Order, by cover letter dated March 26, 2004, PECO submitted three copies of one (1) proposed exhibit for possible use at the Initial Telephone Hearing.  
A telephonic hearing was held on April 5, 2004.  Mr. Bookstaber appeared pro se and presented testimony.  PECO was represented by Priya Sankar, Esq. who presented the testimony of two witnesses: Regulatory Assessor, Anthony Costello; and Senior Analyst, Donna McCabe.  PECO introduced one exhibit, which was admitted without objection into the record.  At my request, PECO submitted a late filed exhibit (marked PECO Exhibit 2) containing relevant tariff provisions.  This exhibit was admitted into the record and the record was closed by Interim Order dated May 12, 2004.
FINDINGS OF FACT
1.
Mr. Bookstaber is a PECO residential electric customer with a service address of 307 Irish Road, Berwyn, Pennsylvania.

2. 
Mr. Bookstaber initiated his PECO account on August 6, 2003.

3. 
For the three years prior to purchasing a home in Pennsylvania in 2003, Mr. Bookstaber resided in Massachusetts.  He was on active duty in the Air Force and was provided housing.  All living expenses, including utility service (excluding telephone and cable TV) were paid by the government.  
4.
An estimated bill, for a period of nine days, was issued for the time from the date the account was initiated until the next scheduled AMR reading.  

5.
Mr. Bookstaber disputed this bill and contacted a PECO customer service representative who manually recalculated the bill and issued a credit to Mr. Bookstaber’s account.

6.
When he requested electric service from PECO, Mr. Bookstaber received a letter notifying him that for service to be established, he was required to pay a $75 security deposit.  

7.
Mr. Bookstaber contacted PECO regarding the security deposit request and made several attempts to provide proof of creditworthiness sufficient to waive the security deposit.  None of these attempts was successful.  Eventually, Mr. Bookstaber was informed that he was required to submit a copy of the settlement sheet from his purchase of property.  

8.
Mr. Bookstaber believed that this document contained confidential information but submitted it to PECO because this was the only document that would be accepted to waive the deposit.  

9.
After submitting the settlement sheet, Mr. Bookstaber was informed that the only information required on the document was the property address and his signature and that all sensitive information could have been “blacked out”.  
10.
PECO outsources all calls regarding credit issues.  These agents are provided information and training regarding the Commission’s and PECO’s policies and procedures and are expected to deal with customers in accordance with those practices.  
11.
PECO’s procedures to determine the creditworthiness of a customer are not available for public inspection but employees and agents are expected to verbally convey this information to customers, upon request.
DISCUSSION
In his Formal Complaint, Mr. Bookstaber disputed PECO’s policy regarding requests for security deposits and disputed an estimated bill issued approximately nine days after his account was initiated.  However, at the hearing, he clarified that his primary complaint was that he was unhappy with the level of service received from the customer call center.  Specifically, he averred that he never received a satisfactory explanation for (1) why a security deposit was requested and (2) instructions for having the deposit waived.  Mr. Bookstaber also disputed PECO’s policy regarding estimated bills. 

As the Complainant seeking affirmative relief from the Commission, Mr. Bookstaber bears the burden of proof. 66 Pa. C.S. §332(a).  To satisfy this burden, a complainant must demonstrate that the named utility has violated the Public Utility Code, a regulation or Order of the Commission or otherwise responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

The term “substantial evidence” has been defined by the courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA. Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Welfare, White Haven Center, 480 A.2d 382 (1984).

Estimated Bill 
Mr. Bookstaber challenged PECO’s policy of issuing estimated bills.  His complaint was that the estimated bill, issued for the first month of service (a nine-day period) was based upon the prior homeowner’s usage.  The testimony presented at the hearing revealed that Mr. Bookstaber contacted PECO to find out how this estimated bill (calculated by PECO’s computerized billing system) was calculated but was unhappy with the answers he received and that PECO eventually cancelled the bill and issued a new bill based upon a manual estimate calculated by a call center representative.  Mr. Bookstaber received a credit for the first estimated bill and his monthly meter readings are all remote actual readings.  He is not disputing the bills issued but merely the principal of PECO’s policy of estimating usage for new customers (N.T. 22, 26-30)
.  Mr. Bookstaber’s allegation that this bill was incorrect is rendered moot by the credit to his account and thus will be dismissed.  Additionally, insofar as Mr. Bookstaber’s complaint requests relief on behalf of all PECO customers, this count is dismissed for lack of standing.  
Request for Security Deposit

Commission regulations provide that a utility must provide service without requesting a deposit when the service applicant meets one of the following requirements:


1.
The applicant has been the named ratepayer for service of a similar type for 24 consecutive months preceding the date the application for service is made

2.
The applicant owes or has entered into an agreement for the purchase of real property in the utility’s service area provided that the applicant does not have an unsatisfactory credit history as a utility customer within 2 years prior to the application for service

3.
The applicant provides the utility with information showing that he/she is not an unsatisfactory credit risk.  Such information may include: the name of applicant’s employer, the location and length of employment, residential addresses dating back 5 years, letters of reference, credit cards and any other source of significant income other than employment. The lack of prior credit history, in and of itself, does not indicate an unsatisfactory credit risk.

52 Pa. Code §56.32.  PECO’s tariff provisions provide that a customer’s creditworthiness is determined by the payment history on other PECO accounts and/or evaluation of the customer’s general creditworthiness.  The tariff further provides that a customer whose credit is not established may be requested to pay a deposit.  Supplement No. 14 to Tariff Electric – Pa. PUC No. 3.  

Mr. Bookstaber admitted that he had never had an account with PECO and that prior to moving to Pennsylvania in August 2003, he lived in Massachusetts, on an Air Force Base and did not have any utilities (excepting cable TV and telephone) in his name (N.T. 18-19).  He testified that upon moving to Pennsylvania, he purchased a home and attempted to initiate electric service but was told by PECO that he was a credit risk and would have to pay a security deposit prior to service being initiated.  He was further informed that he could avoid paying the deposit by providing PECO with proof of creditworthiness.  However, no information regarding the type of information required to prove his creditworthiness was provided (N.T. 10-12).  Only after sending numerous documents to PECO, which were deemed insufficient to meet its requirements for waiving a deposit, was he informed that a copy of the Settlement Sheet from his mortgage closing was required to waive the deposit.  Mr. Bookstaber was reluctant to provide this document as it contained information he believed to be confidential.  Despite his concerns, he eventually submitted this document and the deposit was waived.  By submitting the required documentation, Mr. Bookstaber satisfied requirement number three of 52 Pa. Code §56.32 and was able to obtain service without a deposit.  PECO actions complied with Commission regulations and its tariff in requesting and eventually waiving the requirement of a security deposit on Mr. Bookstaber’s account.  The Complaint allegation disputing payment of a security deposit is dismissed as moot.

Although PECO acted in accordance with Commission regulations, the manner in which these acts were carried out must be evaluated for reasonableness and adequacy.  
Unreasonable Service
Mr. Bookstaber questioned PECO’s request for a security deposit but was unable to ascertain, from PECO call center employees, the reason a deposit was requested and the requirements for waiving the security deposit.  He further alleged that the only document PECO would accept to waive the security deposit was a settlement sheet, related to the purchase of property at the service address, which contained, in Mr. Bookstaber’s opinion, sensitive and confidential information.  Immediately prior to the hearing, Mr. Bookstaber was informed, for the first time, that PECO required only proof of the property address and his signature and that he had the option to “black out” the other information (N.T. 12).   At the hearing, he asked why this was not explained to him sooner and stated that he still does not understand why a security deposit was requested in the first place.  In this manner, Mr. Bookstaber challenges the reasonableness and adequacy of PECO’s service.  
The Public Utility Code requires that a public utility provide and maintain adequate, efficient, safe and reasonable service and that it make such changes, improvements and adjustments to such service as necessary or proper for the accommodation, convenience and safety of its patrons and the public.  If the Commission finds that the utility has rendered unreasonable or inadequate service, the Commission shall determine and prescribe, by regulation or order, the reasonable, adequate and sufficient service to be furnished by the utility.  66 Pa. C.S. §§1501, 1505.
The Commission has the exclusive jurisdiction to determine the reasonableness and sufficiency of a public utility’s service and facilities.  Elkin v. Bell of PA, 420 A.2d 371 (1980).  The Public Utility Code defines “service” as follows:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . (Emphasis added).  
66 Pa. C.S. §102.  Utility service is not limited to the distribution of electrical energy and includes “any and all acts” related to that function.  West Penn Power Company v. PA P.U.C., 578 A.2d 75, 76 (Pa. Cmwlth. 1990).  Clearly, a utility’s provision of information to customers regarding its policies and procedures falls within this definition of “service”.  


PECO has outsourced its credit question customer call center to an outside vendor (N.T. 36).  The employees at this call center, although not directly employed by PECO, serve as its agents and are held to the same standard of conduct as PECO employees.  PECO may be held responsible for acts done by these agents on its behalf.  See: F.P. Woll & Co. v. Fifth & Mitchell Street Corp. et al., 2001 U.S. Dist. LEXIS 24050 (E. Dist. PA 2001).  See also: Gillian v. Consolidated Foods Corp., 227 A.2d 858,861 (Pa. 1967); Apex Financial Corp v. Decker, 369 A.2d 483, 485 (Pa. Super 1976).


PECO witness McCabe is the senior analyst with the customer call center.  She acts as a laison between PECO and the vendor, and insures that the agents act in accordance with Commission regulations, and PECO policies and procedures (N.T. 36).  Ms. McCabe testified that PECO determines a customers creditworthiness by sending the customer’s name, address and social security number to Equifax who then sends back a response stating “yes” the customer should pay a deposit  or “no” the customer should not pay a deposit.  She further testified that Equifax performs two types of analysis, energy risk assessment (ERAM) and BNI 99, resulting in scores, to determine whether a customer is a credit risk. PECO does not receive these scores and is not privy to the information utilized by Equifax to determine a customer’s score.  However, if a customer’s ERAM score is less than 200 and the BNI 99 score is less than 290 Equifax notifies PECO that the customer in question should pay a security deposit (N.T. 38-41).  Although this system of credit evaluation is efficient, it falls short in that PECO is not provided with the information needed to resolve customer questions regarding creditworthiness and a request for deposit.  A customer is entitled to a specific explanation regarding a denial of credit and Commission regulations require such a response.  The Commission requires that customers be informed, in writing, of the reason(s) credit is denied and “because you are a credit risk” is simply not an appropriate response, unless supported by specific information relevant to that customer’s credit history or credit rating.  Additionally, there is no way for a customer to dispute the results of the credit risk assessment performed by Equifax.  (N.T. 39-40, 44-45).  52 Pa. Code §56.36(1).  

In Mr. Bookstaber’s case, he was mailed a letter notifying him that he was identified as a credit risk and that a security deposit would be required as a prerequisite to service.  Neither the letter nor any of his calls to PECO resulted in an answer regarding the specific circumstances that identified him as a credit risk.  Customers cannot and should not be expected to comply with vague requests for security deposits without being informed of the reasons therefore.  PECO’s failure to inform Mr. Bookstaber of the reasons his credit was denied and its continued failure to provide an acceptable explanation violated 52 Pa. Code § 56.36(1) and rises to the level of unreasonable service.  PECO is encouraged to examine its current credit evaluation procedures and make such alterations as necessary to provide customers with an adequate explanation of their denial of credit.  
Comparing the facts of this case to the relevant Commission regulations, it is clear that, despite any other contributing factors, Mr. Bookstaber was requested to pay a security deposit, because he was not the ratepayer of record for any similar utility account for at least the past three years.  Why this simple explanation was not provided to Mr. Bookstaber despite numerous calls to PECO’s customer call center is not clear.  What is clear is that this matter could have been resolved very simply and quickly had Mr. Bookstaber been provided with a justifiable explanation for PECO’s request for a de minimus $75 deposit.  

PECO’s failure to provide Mr. Bookstaber with a sufficient explanation of its policies and procedures, despite numerous requests, constitutes unreasonable service. PECO shall cease and desist from further violations of the Public Utility Code, Commission regulations and Orders and shall take all necessary action to ensure that its agents are acting in compliance with the same.  

The Commission may impose a maximum civil penalty of $1000 for every violation of the Public Utility Code, its regulations or Orders.  66 Pa. C.S. §3301.  By its failure to provide Mr. Bookstaber with an adequate explanation of its policies and procedures regarding security deposits PECO has failed to provide reasonable service.  66 Pa. C.S. §1501.  Given the nature of the violation, a civil penalty of $250 is appropriate.  
One further matter warrants comment.  Commission regulations require a utility to establish written procedures for determining a service applicant’s creditworthiness and that these procedures be available, upon request, for inspection by the public and the Commission. 56 Pa. Code §56.36.  I questioned Witness McCabe, several times, regarding the availability of the policies and procedures utilized by PECO to determine the credit status of a customer and was told that these policies are not available for inspection by the public.  Ms. McCabe indicated that this information should be conveyed to applicants by call center representatives and that these procedures are not available for public inspection (N.T. 41-42).  This policy is in clear contravention of Commission regulations and PECO shall make its credit evaluation procedures available for public inspection, upon request, as required by the regulations.  PECO shall further certify its compliance with 52 Pa. Code §56.36 to the Secretary of the Commission and the Bureau of Consumer Services within 30 days of entry of a final Commission Order.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
The estimated bill portion of the Complaint is moot

4.
That the portion of the Complaint disputing the payment of a security deposit is moot.

5.
Failure to provide requested information to a customer is unreasonable service. 

6.
The Complainant sustained his burden of proof by demonstrating, by a preponderance of the evidence, that PECO rendered unreasonable service.  

7.
The Commission may impose a civil penalty of up to $1000 for violations of the Public Utility Code, Commission regulations or Commission Orders.  66 Pa. C.S. §3301.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by David Bookstaber against PECO Energy Company at Docket No. C-20031314 is hereby sustained, in part and dismissed, in part.  
2.
That the estimated bill allegation of the Complaint is hereby dismissed as moot. 

3.
That the allegation of the Complaint disputing payment of a security deposit is hereby dismissed as moot.

4.
That the unreasonable service allegations of the Complaint are hereby sustained.  

5.
That within thirty (30) days of entry of the Final Commission Order, PECO shall certify to the Secretary of the Commission and the Bureau of Consumer Services its compliance with 52 Pa. Code §56.36 .

6.
That for violating 66 Pa. C.S. § 1501 and 52 Pa. Code § 56.36, PECO Energy Company shall pay a civil penalty of Two Hundred Fifty Dollars ($250) by certified check or money order within twenty (20) days of entry of the Commission’s Final Order to:



Pennsylvania Public Utility Commission



P.O. Box 3265



Harrisburg, PA 17105-3265

7.
That PECO Energy Company shall cease and desist from further violations of the Public Utility Code, Commission regulations and Orders.

Dated:
July 23, 2004




______________________







Amanda Rumsey








Special Agent
� Throughout this decision, references to the Notes of Testimony are abbreviated N.T.
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