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             v.
PECO Energy Company
OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of PECO Energy Company (Respondent) filed on August 6, 2003, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, which was issued on July 17, 2003.  No reply thereto was filed.    

History of the Proceeding


On May 31, 2002, Tom Emmons (Complainant) filed a Formal Complaint against the Respondent wherein he alleged that despite trying to conserve energy, he had been receiving high electric bills since the Respondent installed a new meter at his residence on September 26, 2001.  The Complaint represents an appeal from a Decision of the Commission’s Bureau of Consumer Services (BCS) dated May 2, 2002, at BCS No. 1098815, which was rendered on an informal complaint brought by the Complainant.  The BCS determined that the Complainant’s bills for service from September 26, 2001 through March 27, 2002, were correct as rendered, and directed the Complainant to pay current bills plus an additional $15.00 towards his arrearage.  The Complaint was served on the Respondent on June 11, 2002.  The Respondent filed an Answer denying the material allegations of the Complaint on July 3, 2002.  On September 27, 2002, the Respondent issued a final bill to the Complainant in the amount of $1,710.07.  The Complainant made two payments which reduced the final balance to $1,544.60.  (Tr. at 36).  


On March 14, 2003, a telephonic hearing was held before ALJ Fordham.  The Complainant’s wife, Suzanna Emmons, testified in support of the Complaint.  The Respondent, represented by counsel, presented two witnesses and introduced three exhibits.
             


By Initial Decision issued July 17, 2003, ALJ Fordham sustained the Complaint and ordered the Respondent to recalculate the Complainant’s bills from September 26, 2001 to September 27, 2002, using the Complainant’s average kilowatt usage for the year 2000.  ALJ Fordham directed that any resulting credit be refunded to the Complainant.  In the event a balance resulted, the ALJ directed said balance to be transferred to the Complainant’s current account at his new residence.
  ALJ Fordham further directed the Complainant to pay current bills plus $15.00 per month on any arrearage resulting from a balance transfer.  We now consider the Respondent’s Exceptions to the Initial Decision.  

Discussion
We note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well 
settled that we are not required to consider, expressly or at length, each contention or 
argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).


The ALJ made twenty-seven Findings of Fact and reached four Conclusions of Law.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.  
Section 332(a) of the Public Utility Code (Code), as amended, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  The Supreme Court of Pennsylvania has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  Id., K.J. v. Pennsylvania Dep't of Pub. Welfare, 767 A.2d 609 (Pa. Cmwlth. 2001).  
The ALJ found that the Complainant established a prima facie case of abnormally high bills under the “Waldron Rule”.  In Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), we established a policy wherein a complainant establishes a prima facie case of overbilling with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and, (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  

Subsequent to the Commission’s ruling in Waldron, the Commonwealth Court opined of the Waldron Rule that:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 a.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  

Robert H. Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).
The Respondent excepts to the Initial Decision arguing that ALJ Fordham erred in determining that the Complainant met his burden of proving that he was billed incorrectly.             


Review of the record reveals that the ALJ’s decision to sustain the Complaint was based on the following record evidence.  






Mrs. Emmons testified that after the Respondent replaced the old analog meter with a digital automatic meter reading device (AMR)
 on September 26, 2001, her family’s electric bills doubled and tripled in amount.  (Tr. at 8, Exh. 1).  Mrs. Emmons stated that the number of occupants in the household did not change during the relevant time period.  (Tr. at 10).
  Mrs. Emmons testified regarding her frugal conservation measures.  (Tr. at 10-12).  The Complainants replaced their heat pump with a more efficient model in June or July of 2001.  (Tr. at 9, Complaint at 3).  The house was powered entirely by electricity.  (Tr. at 10).  Mrs. Emmons testified that prior to the meter replacement their highest winter bill was $113.00 in February of 1999, and the highest summer bill was $77.00 in August of 1999.  (Tr. at 11-12).
  Mrs. Emmons testified that the September 2002 electric bill was $150 although the family moved out of the house on September 13, 2002.  (Tr. at 9; Exh. 1).  
The Respondent rejoined with evidence that it tested the Complainant’s meter and found it to be accurate.  (Exh. 3 at 2).  The Respondent opined that the increase in billing seen after the meter was replaced was probably because the previous meter was not capturing all usage.  (Tr. at 30).  
ALJ Fordham concluded that the Complainant established his prima facie case by showing that the number of residents in the house did not change, their potential for energy utilization was low, and that the Complainant’s billing history showed no previous billing abnormalities.  (I.D. at 7).  ALJ Fordham found that the Complainant met his burden of proving that the Respondent billed him incorrectly.  (Conclusion of Law 2 at 9).  ALJ Fordham rejected the Respondent’s claim that the old meter did not capture all usage and noted that the old meter was not tested before it was discarded.  (I.D. at 7).   
The Respondent, in its Exceptions, does not argue that the Complainant failed to meet its prima facie case.  Instead, the Respondent argues that its meter tests are sufficient to rebut the Complainant’s prima facie case.  In support of its Exceptions, the Respondent stated that it conducted a high bill investigation and meter test on the Complainant’s property on September 4, 2002.  During the investigation, the Respondent verified the remote meter readings of the AMR by conducting a pass load test.  (Exc. at 2).  The Respondent also verified the accuracy of the AMR.  The device tested within regulation requirements: 100% accurate on a full load and 99.9% accurate on a light load.  (Id.).  52 Pa. Code § 57.20.  The Respondent performed an appliance analysis which demonstrated that the Complainant’s family had the potential to use 1592 kWhs/month without heat or air conditioning.  (Id.).  The Respondent also performed a drop load test which verified that no evidence of foreign wiring or ground dissipation existed.  (Id.).                  






Our review of the record evidence leads us to conclude that the Complainant has failed to demonstrate that there was no change in his household’s usage patterns.  The Complainant stated that a new heat pump was installed in the residence in July 2001.  (Tr. at 9).  The Complainant did not provide evidence of the difference in power usage between the two heat pumps.  We note that the increase in electricity usage coincides with the 2001 heating season, when the heat pump would have gone into service.  
Moreover, the Respondent testified that the increase in usage may have been due to the previous meter’s failure to capture all usage.  (Tr. at 30).  Although the Respondent did not test the old meter prior to discarding it, we are persuaded by its testimony that in many cases, the new devices capture usage more accurately than the older meters.  (Tr. at 30-31).  This testimony, combined with the meter tests, drop load test, and appliance analysis, convinces us that the Respondent billed the Complainant correctly.  The Complainant presented sufficient testimony to support his prima facie case under Waldron/Milkie.  However, the foregoing supports a finding that the Respondent successfully rebutted the Complainant’s prima facie showing.  Because the Complainant did not meet his overall burden of proving by a preponderance of the evidence that the Respondent overcharged him for electric service, we will grant the Respondent’s Exceptions.    
The Respondent testified that it was amenable to transferring any account balance to Mrs. Emmons account at the new residence.  (Tr. at 37).  Mrs. Emmons said that she did not object to the consolidation of the accounts.  (Tr. at 38).  The Respondent also stated that the BCS payment arrangement of $15.00 per month toward the arrears plus the current bill was acceptable.  (Id.).  
The BCS Decision was issued prior to the Commission’s directive in Mary E. Frayne v. PECO Energy Company 
 that budget bills, not current bills, must be utilized in payment arrangements.  Therefore, the BCS Decision is revised solely on this issue.  Respondent shall calculate a final balance for electric service rendered to the Complainant at 537 E. St. Andrews Drive, Media, PA, 19063-5803.  The Respondent 
shall transfer said final balance to Mrs. Emmons’ account at 490 Farnum Road, Media, PA, 19063






; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of PECO Energy Company are hereby granted.  


2.
That the Complaint filed by Tom Emmons against PECO Energy Company is dismissed.  


3.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is reversed consistent with this Opinion and Order.




4.
That within fifteen (15) days of entry of this Opinion and Order, PECO Energy Company shall render a final bill to Tom Emmons for electric service provided to him at 537 E. St. Andrews Drive, Media, PA, 19063-5803.  



5.
That within thirty (30) days of entry of this Opinion and Order, PECO Energy Company shall transfer the final bill balance directed in Ordering Paragraph No. 4 above, to the account of Suzanna Emmons at 490 Farnum Road, Media PA, 19063.  


6.
That Tom Emmons and/or Suzanna Emmons shall pay to PECO Energy Company budget bills when due, plus $15.00 monthly toward the arrearage calculated pursuant to Ordering Paragraph No. 4 above.  



7.
That PECO Energy Company shall not assess any late charges or finance charges on the current arrearage as long as Tom and/or Suzanna Emmons comply with the terms of this Opinion and Order.  


8.
That the Secretary mark this case as closed.         









BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 5, 2004
ORDER ENTERED:  
August 9, 2004
	� 	The Respondent’s exhibits were: Exh. 1, Complainant’s account statement; Exh. 2, BCS Decision; and, Exh. 3, Field report/meter test.  The Respondent’s witnesses were Robin White, a regulatory assessor for the Respondent, and David Voigtsberger, a high bill consultant for the Respondent.  


	� 	The new account is in the Complainant’s wife’s name, Suzanna Emmons.  (Tr. at 37).   


	� 	The automatic meter reading device (AMR) allows the utility to obtain remote readings on a daily basis through its network.  (Tr. at 18).  


	� 	Two adults and two children resided at the home.  (Tr. at 9).  The Complainant employed a nanny to care for the children at the residence, while Mrs. Emmons was at work.  (Tr. at 11).   


	� 	The August 25, 1999 bill was actually $59.39.  The July 27, 1999 bill was $77.69.  (Exh. 1 at 1).  We note that the June 26, 2000 bill was for $118.98.  (Exh. 1 at 2).      


	� 	Docket No. Z-00269892, entered September 10, 2003.





PAGE  
9
479600v1


